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Chair’s Note

MICHAEL A. MOSBERG

For more than 50 years, Family Law Quarterly (FLQ) has served as a 
trusted source to the bench, to the bar, and in academia. Relied upon by 
practitioners and cited by courts nationwide, FLQ’s commitment to the 
intellectual discourse in family law remains unparalleled. With this issue, 
FLQ begins the next chapter in its rich and storied history.

It is with great personal pride that I welcome on behalf of the entire 
ABA Section of Family Law our new Editor in Chief, Lisa F. Grumet, and 
our new home, New York Law School. Together with our diverse student 
and editorial boards, FLQ is poised to continue as a leader in family law 
for many years to come. 

Michael A. Mosberg
Chair, ABA Section of Family Law
Partner, Aronson Mayefsky & Sloan, LLP
New York, New York
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Editor’s Note

It is my honor to introduce this double issue of the Family Law Quarterly, 
which for the rst time is being published in conjunction with New York 
Law School (NYLS). This double issue comes at a time of considerable 
challenge and change in our country and in family law.

Thank you and congratulations to our authors and to the FLQ Board 
of Editors for their wonderful and timely contributions to family law 
literature. The rst issue, Preserving Families: Parent Representation, 
Immigration Reform, and LGBTQ+ Rights, includes articles by Professor 
Martin Guggenheim, Claudio J. Perez, and Kharis Lund. The second 
issue, Recent Developments in Family Law, features articles by Professors 
Clare Huntington and Elizabeth S. Scott, Professor Ann Laquer Estin, 
and Professor J. Thomas Oldham and Dr. Jane Venohr. These articles are 
discussed in more detail in separate introductions to each issue. 

Congratulations also to all of the NYLS Student Editors for their 
outstanding contributions throughout the Fall 2020 semester; for their 

exibility in working entirely online during the pandemic; and for their 
dedication to this publication and to the eld of family law, even while 
facing extraordinary challenges. I would like to speci cally recognize 
Student Editorial Board members Aliyah Polner, Shelby Arenson, Kelly 
Barrett, Erin Peake, Sabrina Smith, and Kathy Torres. In addition to 
providing leadership, training, and support for all Student Editors, these 
students created and implemented protocols for editing, researching, and 
writing for FLQ, providing a strong foundation for NYLS’s inaugural year 
and for the future.

Because this is the beginning of NYLS’s role in publishing FLQ, a 
number of additional thank yous are in order. First, thank you to ABA 
Family Law Section Chair Michael A. Mosberg, Chair-Elect Candace B. 
Peeples, Editor Emeritus Linda D. Elrod, and the FLQ Board of Editors 
for their amazing leadership, collaboration, and support. Thank you to 
Lisa V. Comforty, Managing Editor, ABA Publishing, for making this 
publication possible and for teaching me and the NYLS Student Editorial 
Board everything there is to know about producing FLQ. Thank you as 
well to ABA Designer Betsy Kulak and proofreader Betsy Blumenthal.

Additionally, thank you to NYLS Dean Anthony W. Crowell; Associate 
Dean William P. LaPiana; the NYLS faculty, administration, and staff; 
and Diane and Arthur Abbey. They have provided extraordinary support 
for FLQ, for the Diane Abbey Law Institute for Children and Families 
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at NYLS, and for NYLS students interested in children’s and family law 
generally.

Furthermore, I would like to thank and congratulate Kendra Huard 
Fershee, who served as Editor in Chief for the FLQ issues from Summer 
2016 through Winter 2020. Professor Fershee oversaw issues that addressed 
such signi cant topics as Intimate Partner Violence and Restorative 
Justice”; “Becoming a Family Lawyer”; and the Uniform Parentage Act 
and the Uniform Nonparent Custody and Visitation Act, among others. 
Additionally, she has been a terri c guide and mentor for me personally, 
and she worked tirelessly to ensure a smooth transition from the West 
Virginia University College of Law to NYLS.

Finally, thank you to our readers for your interest in FLQ. The 
overwhelming circumstances of the pandemic may lead to long-term 
changes in family law practice, some of which will be explored in 
upcoming FLQ issues. We hope that you and your families are healthy and 
safe, and that you nd these articles engaging and helpful for your work.

All my best,

Lisa F. Grumet
Editor in Chief, Family Law Quarterly
Director, Diane Abbey Law Institute for Children and Families
Visiting Associate Professor of Law
New York Law School
lisa.grumet@nyls.edu
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Introduction to Family Law Quarterly,  
Volume 54, Number 1

Many Family Law Quarterly issues are organized around a speci c 
theme. This particular issue was not planned in this way, but, rather, it 
features three independently submitted articles that all recommend 
changes in policies and practices pertaining to child welfare. The title 
of the issue, Preserving Families: Parent Representation, Immigration 
Reform, and LGBTQ+ Rights, embodies this theme, as well as the range 
of issues addressed by the authors.

In the rst article, How Family Defender Of ces in New ork City Are 
Able to Safely Reduce the Time Children Spend in Foster Care, Professor 
Martin Guggenheim describes the work of family defender of ces in 
representing individual parents in child welfare proceedings. Professor 
Guggenheim is a leading advocate and scholar in the area of child welfare 
and parent representation, with almost 50 years of experience in the eld. 
The family defender of ces described in the article employ social workers 
and/or parent advocates as well as attorneys. In addition to their in-court 
work, the of ces provide extensive out-of-court advocacy at meetings 
with child welfare agency personnel. They may also help clients to access 
services and public bene ts and to address other issues such as housing or 
immigration needs.

As documented in a prior article co-authored by Professor Guggenheim, 
an extensive quantitative study showed that these of ces achieved better 
outcomes than solo practitioners in that children whose parents were 
represented by the of ces spent less time in foster care. Another article 
discussed a qualitative study that provided context for these ndings 
through interviews of multiple practitioners and parents. The article 
published in this issue of FLQ uses speci c examples to show how the 
family defender of ces’ holistic approach bene ts clients and families in 
individual cases. As Professor Guggenheim writes, the article “bring[s] to 
life the proactive nature of the multidisciplinary practice” and shows how 
it succeeds. 

The second article, by Claudio J. Perez, is titled How U.S. Policy Has 
Failed Immigrant Children: Family Separation in the Obama and Trump 
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Eras. As the title suggests, this article reviews the recent history of detention 
of undocumented immigrant families and the “zero tolerance” and family 
separation policies implemented under President Donald Trump. Mr. Perez 
discusses the harms that these policies and practices caused immigrant 
children and families, as well as statutory and constitutional issues raised 
by the Trump administration’s approach. The author discusses proposals 
for reform and concludes with hope for bipartisan support for change 
under the administration of President Joe Biden.

The nal article, Wolves in Sheep’s Clothing: How Religious Exemption 
Laws for Discriminatory Private Agencies Violate the Constitution and 
Harm LGBTQ+ Families, was selected as the rst-place winner of the 
ABA Family Law Section’s 2020 Howard C. Schwab Memorial Essay 
Contest. In this article, Benjamin N. Cardozo School of Law student Kharis 
Lund analyzes con icts involving publicly funded adoption and foster 
care agencies that raise religious objections to working with LGBTQ+ 
individuals or couples. These con icts are before the Supreme Court in 
the pending litigation Fulton v. City of Philadelphia, in which the City of 
Philadelphia was sued for ending a contract with a religious foster care 
agency that opposes same-sex marriage and that refused to comply with 
nondiscrimination requirements.

Ms. Lund argues that permitting publicly funded faith-based foster 
care and adoption agencies to discriminate against LGBTQ+ individuals 
or couples violates the Equal Protection and Establishment Clauses of 
the U.S. Constitution. The Essay expresses hope for a ruling favoring 
Philadelphia in the pending Supreme Court litigation and for changes 
in federal policy under President Biden to provide support for LGBTQ+ 
individuals and couples seeking to be foster or adoptive parents.

All three of these timely articles include meaningful discussion of 
policies and practices for preserving families in the best interests of 
children. Thank you to our authors for contributing their perspectives and 
proposals for reform during this time of signi cant change.

Lisa F. Grumet
Editor in Chief, Family Law Quarterly
Director, Diane Abbey Law Institute for Children and Families
Visiting Associate Professor of Law
New York Law School
lisa.grumet@nyls.edu
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How Family Defender Of ces in  
New York City Are Able to Safely 
Reduce the Time Children Spend in 
Foster Care

MARTIN GUGGENHEIM*

Introduction
This is the third in a series of articles discussing the results of child 

welfare cases in which parents in New York City were represented by a 
new form of legal services provision: family defender of ces whose staff 
include social workers, parent advocates, and lawyers. The rst article, 
Effects of an Interdisciplinary Approach to Parental Representation 
in Child Welfare, was published in 2019.1 It described the results of a 
multiyear study in New York City that compared the outcomes of child 
welfare cases in which parents were represented by multidisciplinary 
family defender of ces with cases in which parents were represented by 

1. Lucas A. Gerber et al., Effects of an Interdisciplinary Approach to Parental Representation 
in Child Welfare, 102 CHILD. & YOUTH SERVS. REV. 42 (2019), https://doi.org/10.1016/j.
childyouth.2019.04.022 [hereinafter Effects of an Interdisciplinary Approach].

* Martin Guggenheim is the Fiorello LaGuardia Professor of Clinical Law at New York 
University School of Law. He gratefully acknowledges the outstanding research assistance 
provided by Sean Eagan, New York University School of Law Class of 2019, and also thanks 
Luke Gerber, Chris Gottlieb, Sue Jacobs, Peter Pecora, and Tim Ross for their support and 
the careful attention they gave to this Article. This Article is dedicated to the outstanding 
professionals who work in the family defense practices at the Bronx Defenders, the Brooklyn 
Defender Services, the Center for Family Representation, and the Neighborhood Defender 
Service of Harlem. There are too many heroes in those of ces to name here; this Article is a 
celebration of the remarkable work they do every day supporting and ghting for justice for 
the many parents living in poverty who have to endure the coercive intervention of the child 
welfare system. Special thanks go to Caitlin Becker, Michelle Burrell, Michele Cortese, Emma 
Ketteringham, and Lauren Shapiro for making it possible for this Article to have been written.
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solo practitioners assigned from a rotating panel of lawyers.2 The outcomes 
were dramatically better in cases handled by these of ces, as measured 
by the reduced amount of time children were kept from their parents’ 
custody as compared with parents whose lawyers were solo practitioners.3 
The second article was a qualitative analysis that described the interviews 
conducted of a wide group of professionals and former clients who work 
closely with the two different kinds of legal representation models that 
were compared.4 That article revealed the opinions of a broad range of 
professionals working in the courts on what distinguishes the family 
defender of ces’ practice from the work done by panel lawyers.5

This Article serves to provide the reader with a deeper understanding 
of how the family defender of ces actually do their work, in order to 
better explain how they achieve the results found by the quantitative 
study. The Article proceeds in ve parts. Part I provides a brief history of 
parental representation in New York. Part II brie y describes the ndings 
in the quantitative analysis. Part III brie y describes the ndings in the 
qualitative study. Part IV, the heart of the Article, describes accounts of 
actual cases undertaken by this new breed of family defenders, to help 
explain their superior ability to achieve the objectives of keeping children 
safely with their families. This is written both to clarify why this kind of 
representation is so successful and to help export the model to jurisdictions 
that have yet to embrace it. Finally, in Part V, the Article clari es the leading 
characteristics of successful parent representation in child welfare cases 
with a particular emphasis on proactive representation out of court. The 
Article ends with the conclusion that those committed to a child welfare 
system that avoids the needless separation of children from their families 
should embrace the new family defender model exempli ed by the New 
York City of ces whose work is described and celebrated in the Article.

2. Id.
3. Id. at 52.
4. Lucas A. Gerber et al., Understanding the Effects of an Interdisciplinary Approach to 

Parental Representation in Child Welfare, 116 CHILD. & YOUTH SERVS. REV. 105163 (2020), 
https://doi.org/10.1016/j.childyouth.2020.105163 [hereinafter Understanding the Effects of an 
Interdisciplinary Approach].

5. Id. at 4–9.
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I. A Brief History of Parental Representation in Child Welfare 
Cases in New York City6

In 1972, New York’s highest court ruled that parents have a constitutional 
right to counsel in child welfare proceedings.7 In 1975, the legislature 
codi ed the ruling and created a statutory right to counsel for indigent 
parents in child welfare proceedings.8 The legislation delegated authority 
for funding and managing parental representation to the counties.9

Once parents had the right to counsel in child welfare proceedings, it 
fell to the local New York City court administrators to design the legal 
services delivery system to meet this new constitutional and statutory 
right. But no one in the court administration or local government positions 
in New York had any experience designing or maintaining a legal services 
delivery system for parents in the child welfare eld. Instead, in New York 
City, the task was given to the Mayor’s Of ce of the Criminal Justice 
Coordinator, which had deep knowledge of the criminal justice system but 
no experience with the child welfare system. As we will see, the lack of 
anyone in that of ce with substantive knowledge of family court or child 
welfare deeply disadvantaged parents and families for the next forty years.

These criminal justice–oriented of cials gave the role of representing 
parents in child welfare cases to solo practitioners from an assigned panel 
of available lawyers.10 These lawyers, known colloquially as “panel 
lawyers,” were already being used to represent parties eligible for court-
assigned counsel in juvenile delinquency proceedings, among a number of 

6. Unless otherwise noted, the discussion in this Article concerning the history and practice 
of parental representation in New York City is based on my own experience and knowledge 
from almost fty years of working in this area as a litigator, clinical professor, scholar, policy 
advocate, and board member and advisor for government agencies and nonpro t organizations. 
My professional experiences in New York City include founding and co-directing the Family 
Defense Clinic at New York University School of Law; serving as a Founding Board Member 
for the Center for Family Representation; being a member of the Board of Advisors for the New 
York City Administration for Children’s Services from 1996 to 2013; and, most recently, since 
2017, serving as a member of the New York State Commission on Parental Legal Representation.

7. In re Ella B., 285 N.E.2d 288, 290 (N.Y. 1972).
8. See N.Y. FAM. CT. ACT §§ 261, 262 (McKinney 2020).
9. See Id. § 262(c); MERRILL SOBIE, PRACTICE COMMENTARIES (McKinney 2020).
10. See N.Y. COUNTY LAW § 722(3) (McKinney 2020). To be eligible for assignments from 

the panel, lawyers must have a certain number of years of experience in the eld and apply to be 
placed on the panel by a committee that reviews applications. In addition, they must be reviewed 
periodically and formally retained to remain active members of the panel.
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other specialized areas of the law.11 These lawyers generally did not work 
in an interdisciplinary way. In 2003, a New York State Supreme Court 
Justice found that the payment rates for assigned counsel resulted in a 
shortage of panel attorneys and deprived litigants of effective assistance 
of counsel.12 Panel lawyers would rarely engage the services of a social 
worker and have their fees paid by the court.13 These lawyers spent 
virtually their entire professional time in the courtroom, waiting either 
for a new assignment or for their cases to be called.14 As a result, they 
were rarely available to their clients out of court.15 Half of court-assigned 
lawyers billed for less than ve hours of out-of-court work in family court 
proceedings.16

Between 1975 and 2007, this was the kind of representation most 
parents were able to receive when they were eligible for court-assigned 
counsel.17 In 2007, the then-named Mayor’s Of ce of Criminal Justice 
agreed to engage in an experiment that had a dramatic impact on child 
welfare practice in New York City: it offered contracts to three of ces to 
become the primary lawyer assigned to represent parents in child welfare 
cases. Beginning that year, the Of ce funded a new model of public 
defense for families facing charges of abuse or neglect in three counties in 
New York City.

Beginning cautiously, New York City rst awarded separate contracts 
for three of its ve counties to three different not-for-pro t organizations, 
each one authorized to accept court assignments in one county. Each of ce 
was expected to accept approximately half of the new case assignments to 
represent parents charged with abuse or neglect of their children (what this 

11. Panel lawyers may be assigned to represent adult parties in a large range of other types 
of family court cases, including custody and visitation disputes, paternity proceedings, child 
support contempt proceedings, and cases involving domestic violence, in which the represented 
party might be the accused batterer or the alleged victim. See N.Y. FAM. CT. ACT § 262.

12. See N.Y. Cty. Lawyers’ Ass’n v. State, 763 N.Y.S.2d 397 (Sup. Ct. 2003).
13. See N.Y. COUNTY LAW §722-c (allowing judges to authorize counsel assigned through 

the 18-b panel to engage social workers to assist in the representation of indigent clients); N. . 
Cty. Lawyers’ Ass’n, 763 N.Y.S.2d at 407 ( nding that “because of the rate levels assigned 
counsel do not . . . make applications for investigators or other experts where appropriate . . . 
[or] ensure that clients receive necessary services and prepare appropriate service plans . . . .”).

14. See N. . Cty. Lawyers’ Ass’n, 763 N.Y.S.2d at 401–02, 407.
15. Id.
16. Id. at 401–02.
17. See COMM’N ON PARENTAL LEGAL REPRESENTATION, INTERIM REPORT TO CHIEF JUDGE 

DIFIORE 12–15 (2019), http://ww2.nycourts.gov/sites/default/ les/document/ les/2019-02/
PLR_Commission-Report.pdf (discussing history of parental representation in New York State).
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Article calls “child welfare cases”).18 The remainder of the lings were to 
be assigned, as before, to panel attorneys.

The three of ces Brooklyn Defender Services (Kings County), 
The Bronx Defenders (Bronx County), and the Center for Family 
Representation (New York County) are each structured somewhat 
differently.19 The characteristic all three of ces have in common is that 
they are multidisciplinary: they employ lawyers on their staff along with 
social workers and/or parent advocates (individuals who themselves 
experienced the child welfare system as a parent accused of neglecting 
their child).20 Each of ce spends considerable time on their cases out of 
court, working closely with their clients and advocating for and with them 
at child welfare agencies’ meetings.21 Several years later, a fourth of ce
the Neighborhood Defender Service of Harlem was awarded a contract 
to share the representation of parents in Manhattan with the Center for 
Family Representation, using their community-based model to represent 

18. The Bronx Defenders was awarded the contract in The Bronx. Legal Services of 
New York was awarded the contract in Brooklyn. The Center for Family Representation was 
awarded the contract in New York. In Queens and Richmond County (Staten Island), no change 
to the legal representation landscape occurred at that time. In those counties, the only legal 
representation afforded to parents in these proceedings was the assignment of solo practitioners 
who were members of the assigned counsel panel of attorneys eligible for court assignment. 
Each of the three of ces had a distinct corporate structure. The Brooklyn Of ce the Brooklyn 
Family Defense Project was a project of the largest civil legal services organization in New 
York City, Legal Services for New York, now Legal Services NYC. The parent organization 
employs a large number of poverty lawyers who represent clients in a broad swath of legal 
matters, including housing, immigration, social security bene ts, and custody and divorce, 
among others. In 2013, the Legal Services NYC contract ended, and the South Brooklyn Services 
Of ce that was handling the Brooklyn Family Court caseload merged with Brooklyn Defender 
Services, a preeminent public interest law of ce with contracts to represent indigent defendants 
in criminal cases as well as immigration and other matters. The Bronx Of ce was part of a larger 
organization whose principal work was indigent criminal defense. Bronx Defenders began as an 
organization that only did criminal defense. It added over the years an immigration practice and, 
in 2007, with this new contract, a family defense practice as well. The third of ce, the Center 
for Family Representation (CFR), was a relatively new start-up 501(c)(3) of ce whose only 
purpose was to provide legal representation for parents in child welfare cases. Unlike the other 
two of ces, which were part of larger organizations that secured income from multiple sources, 
CFR’s only work was in parent representation. There are still other differences between the 
of ces, including the number of staff employed and the various positions each of ce created. 
For current information on these of ces, see Family Defense Practice, BRONX DEFENDERS, 
https://www.bronxdefenders.org/our-work/family-defense-practice/ (last visited Oct. 18, 2020); 
Family Defense, BROOKLYN DEFENDER SERV., http://bds.org/practice/family-defense/ (last 
visited Oct. 18, 2020); Family Defense Teams, CTR. FOR FAMILY REPRESENTATION, https://www.
cfrny.org/our-work/team-model/ (last visited Oct. 18, 2020).

19. See supra note 18.
20. Effects of an Interdisciplinary Approach, supra note 1, at 45.
21. Id.

Published in Family Law Quarterly, Volume 54, Numbers 1 & 2, 2020. © 2021 American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof 
may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



6    Family Law Quarterly, Volume 54, Number 1, 2020

families living in Harlem zip codes.22 In 2011, the Center for Family 
Representation was awarded a second contract to provide parental 
representation in Queens County.23 To date, these four providers handle 
the vast majority of parental representation in New York, Kings, Queens, 
and Bronx Counties.

Since it began, the Brooklyn Defender Services’ Family Defense 
Practice has represented nearly 11,000 parents involving more than 20,000 
children.24 The Center for Family Representation represents approximately 
1,300 new clients each year in child welfare cases and between 2007 and 
2018 has represented more than 7,000 parents with more than 15,000 
children.25 Between 2007 and 2017, the Bronx Defenders represented more 
than 11,000 parents and, as of 2018, had a staff of more than 50 attorneys, 
social workers, and parent advocates. In scal year 2018, the of ce was 
assigned to represent more than 1,500 parents with approximately 3,500 
children.26 The Neighborhood Defender Service has represented over 
1,600 parents between 2014 and 2017.27

This arrangement, assigning a portion of new lings to a family defender 
law of ce and the remainder to panel lawyers, created an opportunity to 
study which kind of representation works best. Funding for the study was 
secured from Casey Family Programs,28 one of the leading child welfare 
foundations in the country committed to supporting practices designed to 
ensure that children are able to be raised safely in their families of origin.29 
An important question the study hoped to learn was whether the kind of 

22. See Family Defense, NDS: THE POWER OF PUB. DEF., https://neighborhooddefender.org/
services/family-defense/ (last visited Sept. 19, 2020).

23. Effects of an Interdisciplinary Approach, supra note 1, at 45.
24. N. . Uni ed Ct. Sys. Comm’n on Parental Legal Representation Pub. Hearing (Aug. 16, 

2018) (written testimony of Lisa Schreibersdorf, Exec. Dir., Brooklyn Defender Serv. & Lauren 
Shapiro, Dir., Family Def. Practice, Brooklyn Defender Serv., at 2), http://bds.org/wp-content/
uploads/2018.08.16-BDS-testimony-to-the-Commission-on-Parental-Representation-FINAL.
pdf [hereinafter Schreibersdorf & Shapiro written testimony].

25. N. . Uni ed Ct. Sys. Comm’n on Parental Legal Representation Pub. Hearing (Sept. 27, 
2018) (written testimony of Ctr. for Family Representation, at 1).

26. N. . Uni ed Ct. Sys. Comm’n on Parental Legal Representation Pub. Hearing (Aug. 
16, 2018) (written testimony of Emma S. Ketteringham & Caitlin Becker, at 2) [hereinafter 
Ketteringham & Becker written testimony].

27. N. . Uni ed Ct. Sys. Comm’n on Parental Legal Representation Pub. Hearing (Aug. 16, 
2018) (written testimony of Michelle Burrell, at 2).

28. Effects of an Interdisciplinary Approach, supra note 1, at 53.
29. See About Us, CASEY FAM. PROGRAMS, https://www.casey.org/who-we-are/about/ (last 

visited Oct. 18, 2020).
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legal representation made available to parents would have any impact on 
reducing the time children spend in foster care.30

II. Quantitative Findings
The quantitative study was a multiyear study of child welfare cases 

brought in the New York City courts to determine whether the kind of legal 
representation provided to parents can make a difference in the outcome of 
cases.31 The researchers examined child welfare cases led in New York 
City Family Court between 2007 and 2014; the nal sample involved 9,582 
families with 18,288 children.32 They used “Propensity Score Matching” as 
the statistical design, which equalized the groups of families compared on 
nearly twenty factors or covariates split into variables.33 This methodology 
allowed the researchers to attribute differences in outcomes between the 
two groups to the type of representation the parents received.34

The study compared the outcome of cases based on whether parents 
were represented by panel lawyers and parents who were represented by 
one of the family defender of ces.35 Ultimately, the researchers traced the 
outcomes of nearly 10,000 families and their more than 18,000 children 
through a four-year follow-up period.36

The study found that the kind of representation afforded to parents 
makes a dramatic difference in the length of time children spend in foster 
care.37 Giving parents the right kind of legal team results in families being 

30. Effects of an Interdisciplinary Approach, supra note 1, at 43.
31. Id. The study was the rst of its kind ever conducted, although two previous studies 

were undertaken in Washington State that compared cases in which parents were represented 
by a new Parent Representation Program with the outcomes of cases in which parents were 
represented by traditional parent lawyers. But those studies included comparisons between 
counties (some of which had the program and some of which did not) in addition to comparisons 
within counties (pre- and post-implementation of the new model). See Mark E. Courtney & 
Jennifer L. Hook, Evaluation of the Impact of Enhanced Parental Legal Representation on 
the Timing of Permanency Outcomes for Children in Foster Care, 34 CHILD. & YOUTH SERVS. 
REV. 1337, 1338–39 (2012). See also JASON A. OETJEN, NAT’L COUNCIL OF JUV. & FAM. CT. 
JUDGES, IMPROVING PARENTS’ REPRESENTATION IN DEPENDENCY CASES: A WASHINGTON STATE 
PILOT PROGRAM EVALUATION (2003), http://www.opd.wa.gov/documents/0047-2003_PRP_
Evaluation.pdf (presenting results of an earlier study of pilot programs in two juvenile courts in 
different settings and locations).

32. Effects of an Interdisciplinary Approach, supra note 1, at 45–46.
33. These factors included demographic characteristics of parents and children, family size, 

severity of allegations and types of allegations, judge, court borough, and prior involvement 
with the child welfare system. Id. at 46–48.

34. Id. at 46.
35. Id. at 43.
36. Id. at 46.
37. Id. at 52.
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reunited far sooner than would otherwise happen.38 The family defense 
of ces were able to secure the safe return of children to their families 43 
percent more often in their rst year than panel attorneys, and 25 percent 
more often in the second year.39 Giving parents lawyers from family 
defense of ces allowed children to be permanently released to relatives 
more than twice as often in the rst year of a case and 67 percent more often 
in the second year.40 These families may otherwise have been permanently 
dissolved or the children may have spent their childhood separated from 
their family. Of those children who could not be returned to their families, 
40 percent more children ended up with a permanent disposition of 
guardianship when their parents had multidisciplinary representation than 
children whose parents were represented by panel lawyers.41

The study concluded that family defender of ce representation also 
saves an enormous amount of money that would otherwise have been spent 
on children remaining unnecessarily in foster care.42 The study found that 
full implementation of a multidisciplinary representation model in New 
York City would reduce the foster care population by 472,000 bed days 
per year and annually reduce foster care costs by $40 million as compared 
with exclusive reliance on panel lawyers.43

III. Qualitative Findings
The qualitative ndings in the study were equally impressive.44 Not 

only did former clients praise the kind of representation and support they 
received from the new of ces, the professionals working in the court system 
also indicated signi cant satisfaction with the new kind of representation 
the of ces provide.45 Of the three categories of professionals interviewed 
in the qualitative study, two were unequivocally positive in describing the 
important contributions the new of ces had on practice in the courts.46 
These groups were the judges and court attorneys who serve as the judge’s 
trial-level law clerks and children’s lawyers employed by The Legal Aid 

38. Id.
39. Id.
40. Id.
41. Martin Guggenheim, New Study Shows Providing Parents with Multidisciplinary Legal 

Representation in Child Welfare Cases Furthers Everyone’s Interests, 20 CHILD.’S BUREAU 
EXPRESS no. 6, July/Aug. 2019, https://cbexpress.acf.hhs.gov/index.cfm?event=website.viewAr
ticles&issueid=208&sectionid=2&articleid=5378.

42. Effects of an Interdisciplinary Approach, supra note 1, at 52–53.
43. Id.
44. Understanding the Effects of an Interdisciplinary Approach, supra note 4, at 9–10.
45. Id. at 5–6.
46. Id. at 4–11.
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Society who appear in most child welfare cases as the attorney for the 
child.47 The third group, the lawyers prosecuting the cases, also expressed 
very positive things about the contributions made by the new of ces but, 
perhaps expectedly, some attorneys in this group also complained that 
lawyers in these of ces were too litigious and fought too hard on cases 
that did not deserve it.48

The study found that the professionals in the court system regarded the 
critical tools the family defender of ces introduced into the practice as an 
insistence that the court conduct evidentiary hearings when the agency 
seeks a court order that children be placed into foster care, combined 
with ling motions to ensure that judges oversee case planning decisions 
promptly.49 Court stakeholders unanimously described a dramatic increase 
in motion practice, most commonly brought to challenge the agency’s 
request to remove children from their families, to seek the return of 
children home, and to request other speci c orders from judges.50 The study 
concluded that the increased use of these motions played a signi cant role 
in the of ces’ success in securing court orders returning children to their 
families.51 Using each court appearance to advance the parent’s case, ling 
motions to seek better services or eliminate needless ones, and asking for 
more visits and for the return of children from foster care promptly are 
leading characteristics of the family defender of ce model.52

The qualitative study also found that the stakeholders identi ed out-of-
court advocacy undertaken to be a signi cant, and distinctive, characteristic 
of the family defender of ces.53 This includes accompanying clients to 
out-of-court case conferences held at the childcare agencies.54 Finally, 
the qualitative study found that the multidisciplinary of ces achieve 
distinctive results in part because they attend much better to their client’s 
well-being than the panel lawyers do throughout the time the case is 
active in court.55 The study found that the family defender of ces place 
a premium on attending to the emotional well-being of their clients.56 
Emotional supports that help parents believe in their abilities are crucial, 

47. Id. at 4.
48. Id. at 6.
49. Id. at 5–6.
50. Id.
51. See id. at 6.
52. Id.
53. Id. at 6–7.
54. Id. at 7.
55. Id. at 8–9.
56. Id.
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since the outcomes of many cases depend on the parents bearing up well 
during the process, engaging in required services, maintaining a regular 
visitation schedule with their children when they are in foster care, and 
otherwise satisfying the requirements of service plans.57

IV. How the Of ces Do Their Work
The previous studies limited their focus to quantitative outcomes 

achieved at court or to reporting the views of stakeholders focused on 
the differences between the two kinds of representation made available to 
parents in New York City.58 This Article starts where the prior two articles 
left off. What the previous articles did not disclose in any depth is what is 
actually involved in representing parents in child welfare cases and what 
the staff do in individual cases. This Article is designed to bring to life the 
proactive nature of the multidisciplinary practice. Because the qualitative 
study focused so much on what the new family defender of ces did in 
court, the case descriptions that follow focus on the out-of-court work that 
is crucial to the holistic model employed by the of ces.

A goal of this Article is to lay the groundwork for leaders in child welfare 
throughout the United States to embrace the work new family defenders 
do.59 There are many ways to reform child welfare practice and policy in 
this country. Many of those changes need to happen upstream from the 
time and place children are reported to child welfare of cials as being 
at risk of harm. But among the most important reforms needed in child 
welfare once investigations into families are started is to offer the family 
the services of a committed preventive and reuni cation service, precisely 
what the family defenders in New York are. What follows is their story.

****

57. Id.
58. See Effects of an Interdisciplinary Approach, supra note 1; see also Understanding the 

Effects of an Interdisciplinary Approach, supra note 4.
59. The national family defender movement is based at the American Bar Association’s 

Center on Children and the Law under the leadership of Mimi Laver. The Center houses the 
National Alliance for Parent Representation, a leadership group of more than thirty professionals 
committed to upgrading the quality of legal representation made available to parents in child 
welfare proceedings throughout the country. See National Alliance for Parent Representation, 
AM. BAR ASS’N, https://www.americanbar.org/groups/public_interest/child_law/project-areas/
parentrepresentation/ (last visited Oct. 19, 2020). Among jurisdictions other than New York 
City that have been national leaders and innovators in parent representation is Washington State 
under the leadership of Joanne Moore. In addition, major improvements have been made to 
parental representation systems in a number of other states, including Colorado, New Mexico, 
New Jersey, and North Carolina.
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The essence of the kind of representation offered by the three of ces 
that were part of the study (as well as the template for the work done by 
the Neighborhood Defender Service of Harlem, the fourth of ce doing 
this work in New York City) is that clients receive a team of advocates, 
commonly including an attorney, a social worker, and a parent advocate. 
This kind of advocacy can only be implemented by multiperson of ces. 
It requires more professionals and more room than solo law practices. 
The of ces also are likely to have expertise in immigration, housing, 
and criminal court practice, areas of the law in which their clients are 
likely to become involved. The defender of ces employ a wide range of 
professionals on each client’s legal team, including social workers, parent 
advocates, interpreters, specialized attorneys, experts, and investigators. 
These team members support the families they serve in everything from 
applying for public bene ts to representing a client in criminal court to 

nding employment training, mental health counseling, and substance 
abuse treatment.

Clients bene t enormously from having a team represent them.60 Not 
only does it mean they will not be obliged to attend important meetings 
alone, but it also means that it is considerably more likely that there will 
be someone available to speak with them between court appearances and 
to return their phone calls timely. The staff lawyers also bene t by having 
access to motions previously led by colleagues in other cases and an 
administrative staff to help them ef ciently le motions with the court.61 
These of ces have developed a deep knowledge of the communities their 
clients live in and strong ties with local resources and service providers. 
That knowledge commonly results in the of ces’ achieving better, faster 
results for their clients than the child welfare agency is capable of, with 
considerably less disruption of the family, eliminating or signi cantly 
shortening the time children are forced to live apart from their families.

It also is important to appreciate how the of ces support the professionals 
emotionally. As Chris Gottlieb explained:

60. Succinctly summarizing the advantages of the multidisciplinary of ces to clients, Chris 
Gottlieb wrote: “For clients, being represented by organizations rather than solo practitioners 
means having a team on your side: an advocate you can reach on the phone when your lawyer is 
in court; another lawyer from the of ce available to step in when yours is on leave or stuck in a 
different courtroom; the bene t of a brief bank so your lawyer doesn’t have to draft every motion 
from scratch; and of ce space where your kids can play while you meet with your lawyer.” Chris 
Gottlieb et al., Discovering Family Defense: A History of the Family Defense Clinic at N U 
School of Law, 41 N.Y.U. REV. L. & SOC. CHANGE 539, 559 (2017).

61. For new lawyers, the existence of these organizations means not only jobs, but jobs one 
can get straight out of law school that come with the kind of training and supervision only larger 
of ces can provide.
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Perhaps most important for staff, these organizations offer the 
emotional support and grounding needed to do extremely hard work 
in the trenches: a professional home to go back to after a dif cult day 
in court; knowing your colleagues will listen and understand; being 
part of a team. They provide the opportunity to enter a eld with an 
ambitious social justice vision.62

Child welfare cases are prosecuted along two tracks: the judicial and the 
administrative. On the judicial side, petitions are led in family court and 
the allegations in the petitions are (sometimes) resolved through contested 
evidentiary hearings. Along the path of the case, courts typically order that 
parents perform various services63 and ultimately order that children be 
allowed to remain with their families or be placed in another arrangement. 
But, arguably even more importantly, there is an administrative process 
that, in many cases, begins before the court proceedings and, in all cases, 
continues on a separate path during the court process.

In the agency process side of the case, parents are obliged to meet with 
caseworkers, supervisors, and other employees of the agency responsible 
for monitoring the parent’s actions throughout the life of the case. It would 
be dif cult to overstate the importance of these agency meetings. One 
might reasonably suggest they are much more important than what happens 
in the courtroom itself. In many cases when parents are well-represented 
at the administrative level, what happens in court is anti-climactic the 
outcome of all that went before at the agency meetings.

Ultimate success in many cases can be achieved by creating and 
developing plans designed to keep children safely at home or to return 
them home as soon as can safely be accomplished and by pushing hard 
for the plan’s prompt implementation. These plans are best developed out 
of court in conjunction with the agency overseeing the case.64 No good 
lawyer can afford to ignore the administrative process, which commonly 
begins when a family comes to the attention of an investigating caseworker 
following a report of suspected maltreatment made to the child protection 
agency.

62. Gottlieb et al., supra note 60, at 559.
63. Such services might include attending parenting skills or anger management classes, or 

participating in therapy, counseling, or drug treatment programs.
64. See, e.g., N.Y. SOC. SERV. LAW § 409-e(2) (McKinney 2020) (mandating preparation 

of case plans by the social services district in active consultation with the child’s parent or 
guardian). See also id. § 384-b(7)(f)(1).
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Over the many years of doing this work, the four of ces that have 
contracts to represent parents in child welfare cases in New York City have 
developed and re ned innovative approaches to secure the safe return of 
children from foster care. The leading characteristic of the of ces’ method 
of representing parents is to participate actively in the case conferences 
held at the agency where the case plan for each case is established.65 
These plans set the stage for all that follows and are often the single most 
important factor in a case’s outcome. They specify the steps an agency 
must undertake to reunify a family and the tasks the parent must perform 
as the condition for keeping or regaining custody of his or her child. When 
parents are unrepresented at these conferences, the plans are more likely 
to be boilerplate, requiring parents to do things of little value. Even worse, 
when parents are unrepresented, the plans may fail to identify services the 
agency should be providing for the particular needs and circumstances of 
the family.

Among the reasons it is crucial that parent defenders actively participate 
in these conferences is that when an inappropriate case plan is developed, 
that plan may be in place for many months even before a court might review 
it. Moreover, in my experience, judges rarely overrule (or reconsider) the 
agency’s assessment of what services are appropriate. Parent lawyers who 
fail to participate in the development of a case plan and who wait until 
going to court to advocate for their clients often discover that the original 
plan developed at the case conference will remain in place throughout the 
proceeding.66

Wholly apart from holding conferences during the time a case is being 
prosecuted in court, an even more critical component of the administrative 
process is ongoing. Caseworkers visit parents in their homes and talk to 
them and their service providers on a regular basis. Caseworkers are a 
critical player in each case. Ignoring them as part of the defensive strategy 
is only a tiny step away from ignoring the case conferences.

With this in mind, as the following case examples will reveal, the family 
defenders in the interdisciplinary of ces devote considerable attention to 
all that is happening outside of court. They communicate frequently with 

65. N.Y. COMP. CODES R. & REGS. tit. 18, § 428.6 (2020). Federal law requires states to have 
written case plans for every child in care in order to ensure that an appropriate long-term plan 
is identi ed for each foster child. 42 U.S.C. § 675(1). These reviews are essential to the success 
of reuni cation efforts. See generally Subha Lembach, The Right to Legal Representation at 
Service Plan Reviews in New ork State, 6 U.C. DAVIS. J. JUV. L. & POL’Y 141 (2002).

66. These plans are routinely included in the reports agencies are required to submit every 
six months whenever children remain in foster care. See N.Y. FAM. CT. ACT § 1089 (McKinney 
2020).
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caseworkers to rearrange meetings and services, to plan for the next steps, 
and for many other reasons. Agencies too often offer parents little help or 
guidance in obtaining services, commonly doing little more than providing 
a parent an address and expecting the parent to nd the service, make 
the appointment, and wind his or her way through a maze of confusing 
requirements. The of ces help parents negotiate all aspects of the process 
throughout the life of the case. They help their clients persevere what 
is otherwise a long, lonely, and frightening journey by staying in close, 
regular contact with them.

The in-the-weeds work holistic practices undertake often leads to 
outcomes that are invisible when all that is described are data in categories 
of “return to parent,” “dismiss,” and the like. Quite often, the family 
defender of ces in New York City achieve results for their clients that 
meaningfully advance children’s interests that could not have been 
achieved without spending considerable amounts of time out of court. In 
sharing some of these accounts, the reader should pay particular attention 
to the frequency with which investigators from the child welfare agencies 
make mistakes, get facts wrong, fail to show up for critical meetings, or 
base recommendations on faulty information that is either atly wrong or 
materially incomplete. It is here, at the exquisite level of facts, that the 
defender of ces make their greatest difference.

In order for the reader to appreciate fully the contribution of these 
of ces, and the critical need for them to spread throughout the country, it 
is vital that the reader grasp a fundamental truth about the child welfare 
system in the United States: it far too commonly makes fateful decisions 
about children and families that are based on errors that, in the absence 
of a signi cant check and balance provided by holistic family defenders, 
would never come to light. When these errors are not revealed, the of cial 
record supports the erroneous conclusion that a child was removed from 
a parent’s home for a substantial reason. The true meaning of the ndings 
in the quantitative study that these of ces secure the return of children 
to their families signi cantly sooner than would happen without them is 
that child welfare practice without the kind of oversight accomplished by 
the of ces wrongfully separates children from families in a signi cant 
percentage of cases.

What follows are case examples of how the of ces achieved great 
success for their clients.67 They are offered both to bring to life how the 

67. These case summaries were provided by the professionals employed by various family 
defender of ces in New York City. Each of the cases described took place between 2015 and 
2018. The notes of the interviews are on le with the author.
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of ces do their work and why everyone committed to a better-functioning 
child welfare system should want of ces like this practicing throughout 
the country.

A. A Case Involving “Mental Illness” and “Cognitive Disability”
In late 2016, Ms. Barrow, the parent of a ten-year-old child and a one-

year-old child, was charged in family court with neglect resulting from 
her struggle to manage the challenges of mental illness and a cognitive 
disability.68 The petition was led shortly after she was discharged from a 
short-term hospitalization for mental health treatment. The court ordered 
the children to be placed in foster care at the rst court appearance and 
limited the mother’s access to them to twice-weekly visits supervised at 
the agency.

Ms. Barrow was assigned a family defender of ce. Her defense team 
at rst consisted of a family court lawyer and a social worker. The team 
met with Ms. Barrow and began the task of coordinating the substantial 
support needed in managing Ms. Barrow’s mental illness and disability. 
Ms. Barrow and the defense team jointly developed a new plan for her 
that included referring her to a therapist, a psychiatrist who was able to 
prescribe new medication, and a medication management provider. The 
medications began working after only a few weeks and Ms. Barrow quickly 
regained her focus. When this happened, not only did she visit her children 
regularly, her defense team succeeded in persuading the judge (over the 
agency’s objection) to permit unsupervised visits, commonly a necessary 
interim stage before courts will return children to a parent’s custody.

As Ms. Barrow and her defense team were making these strides, two 
intervening actions were taking place, either of which had the potential 
to negatively impact the prospects of a successful outcome. The rst was 
that Ms. Barrow was in jeopardy of being evicted from her apartment. 
Had Ms. Barrow been evicted from her apartment, she would have had to 
enter New York City’s public shelter system. But because she would be 
applying for shelter housing at a time when her children were not in her 
custody, she would be counted as a single person living alone and would 
be eligible only for a studio-sized apartment, unsuitable for children. Once 
Ms. Barrow was living in an apartment too small for her children to live in 
with her, a new barrier to the children’s return would be to secure suitable 
housing, which would certainly extend the children’s stay in foster care. 
This catch-22 problem made preventing Ms. Barrow’s eviction vital on 

68. All names used throughout this Article are ctitious.
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multiple fronts. The of ce added one of its attorneys with expertise in 
housing court to the case.

She was facing eviction after she had fallen into rental arrears for six 
months because she was under the mistaken understanding that the rental 
subsidy she recently secured from New York City covered her entire rent.69 
In fact, she was responsible for the portion not covered by the subsidy. 
Before going to housing court, the defender of ce’s housing specialist 
contacted the City of ce that was providing the rental subsidy to explain 
the problem and was able to get the of ce to write an additional check to 
her landlord to eliminate all arrears on her rent. When Ms. Barrow went to 
housing court, her housing attorney presented a letter showing the City’s 
commitment to pay the arrears, and the case was settled in Ms. Barrow’s 
favor.

With the housing crisis abated, the rest of the family defense team could 
keep its focus on the family court case. But then, a second intervening 
event occurred, dramatically changing the entire picture. Ms. Barrow 
disclosed to her defense team that she was pregnant. This meant the team 
not only had to work towards regaining the custody of her two children; 
it would have to prepare for the possibility that the agency would seek the 
removal of her newborn. As her due date neared, the defense team turned 
its focus to planning with Ms. Barrow for the baby’s arrival.

Because of Ms. Barrow’s concern that continuing her medication 
during her pregnancy was dangerous for the fetus, she stopped taking the 
medication that was court-ordered. Disclosing the news of her pregnancy 
and her decision to stop taking the court-ordered medication was an 
extremely delicate action risking not only her right to continue visiting 
with her children but losing custody of the newborn upon birth. The team’s 
social worker met with Ms. Barrow’s medication management provider to 
develop a plan for re-engaging with her medication upon the birth of the 
baby. Then the team strategically planned with Ms. Barrow how to share 
the information with the agency and the court.

Most importantly, the team also began planning for the “Initial Child 
Safety Conference” that the agency would certainly convene when the 
baby was born.70 Unfortunately, the New York City child protection 

69. This program, known as “City FHEPS,” is administered by New York City’s Human 
Resources Administration. See N.Y.C. HUM. RES. ADMIN., THE CITYFEPS RENT SUPPLEMENT 
PROGRAM FACT SHEET, https://www1.nyc.gov/assets/dhs/downloads/pdf/CITYFEPS/CITYFEPS-
fact-sheet.pdf.

70. See Will ACS Take My Child?, N.Y.C. ADMIN. FOR CHILD.’S SERVS., https://www1.nyc.
gov/site/acs/child-welfare/will-acs-take-my-child.page (last visited Oct. 6, 2020).
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agency would not conduct the conference before the child was born 
(because New York does not recognize fetuses as within the purview of 
child welfare law). Instead, the agency has conducted the conferences 
within a day or two after a newborn’s birth, at a time when the mother 
is not in a position to participate effectively. Nonetheless, Ms. Barrow’s 
defense team ensured that it was fully prepared for the conference, having 
secured letters from Ms. Barrow’s mental health providers laying out her 
treatment plan and documenting her increased engagement in services and 
subsequent progress in her mental health. When the conference took place 
one day after the baby’s birth, the defense team’s social worker and parent 
advocate attended with Ms. Barrow. The team successfully persuaded the 
agency to agree to release the newborn to Ms. Barrow’s care with court-
ordered supervision.

In child welfare cases, victories often prove to be short-lived. It turned 
out the agency’s support for releasing Ms. Barrow’s newborn did not last 
one week. Several days after Ms. Barrow was permitted to bring her baby 
home with her from the hospital, the agency removed the infant and placed 
her in foster care after a caseworker visited the apartment and found it 
to be excessively dirty and lled with cockroaches. Once again, Ms. 
Barrow’s defense team went into action. First, the social worker went to 
the home to assess for herself the conditions in the apartment. Then she 
engaged a cleaning service to address the roaches and the condition of Ms. 
Barrow’s home. The team’s lawyer then led a motion for an immediate 
court hearing to determine whether removal was necessary to protect 
the child’s safety. The clogged court’s calendar, however, meant that the 
court could not conduct the evidentiary hearing immediately. Instead, her 
lawyers requested that the court order an “Imminent Risk Assessment” 
with the court’s mental health clinic once the defense team was convinced 
that Ms. Barrow would be evaluated to present no risk to her newborn.

The strategy worked. Once the report was provided to the court, the 
judge ordered that the newborn be returned to Ms. Barrow’s custody in 
light of the risk assessment and proof that the conditions in her apartment 
were vastly improved. Then the team moved forward on expanding Ms. 
Barrow’s access to her older children. With the positive evaluation from the 
court mental health clinic and letters the team gathered from Ms. Barrow’s 
service providers, the judge agreed to allow the children to return home for 
overnight visits, commonly a crucial step that leads to the eventual return 
of children to their parent’s custody. Three months later, the two children 
in foster care were reunited with their mother and the family has lived 
together without further intervention by the agency.
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As this case discussion reveals, the amount of out-of-court advocacy 
involved is well beyond what panel lawyers generally are able to provide 
or have ever been able to provide in New York City’s history of parental 
representation. Yet it was the out-of-court advocacy that made all the 
difference. Without the of ce’s housing advocacy, Ms. Barrow would 
have had no home for her newborn to return to. Without the defense team’s 
constant communication with Ms. Barrow and her providers about her 
service plan, she would not have had the support necessary to achieve 
the progress in her mental health treatment. Even these remarkable efforts 
would have been insuf cient. Had Ms. Barrow not had a team committed 
to being with her when she gave birth, to preparing assiduously for the 
conference held when the baby was born, and to being ready to ght for her 
when the baby was removed less than a week later, her case would surely 
have come out differently. Instead of the family being reunited, the case 
might have resulted in a termination of parental rights. The representation 
she received simply would have been impossible for most individual panel 
attorneys to match.

B. A Case Involving “Child Abuse”
Ms. Green was a single parent of an eight-month-old daughter, Sophia. 

One day, Ms. Green noticed a bump on Sophia’s head that concerned her. 
She asked her mother to take Sophia to see a doctor because Ms. Green 
had to be at work. Her mother took Sophia to the emergency room. An 
X-ray revealed that Sophia sustained a skull fracture. The examining 
doctors asked Ms. Green’s mother what may have happened to Sophia and 
her mother was unable to provide them with a satisfactory answer. The 
hospital then called Ms. Green and asked her what she could tell them. 
Ms. Green did not provide a clear answer, and she said she wondered 
whether it happened when Sophia fell off a bed. Because the bump did not 
immediately appear on Sophia’s head, Ms. Green could not be certain how 
the injury was sustained. Because Ms. Green was unable to provide a clear 
explanation for the injury, the hospital called the child protection agency, 
which immediately began an investigation.

When the agency interviewed her, Ms. Green told the investigators the 
same thing she told the doctors at the hospital. Because she was unable 
to provide a satisfactory explanation for the injury, the agency removed 
Sophia from Ms. Green’s custody at the hospital, placed her in foster care, 
and led an abuse petition in family court the following day. The petition 
alleged that the skull fracture could only have been the result of child 
abuse and Ms. Green’s failure to provide a suf cient explanation for the 
injury justi ed placing Sophia in foster care.
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Very commonly, abuse petitions involving physical injuries to children 
are led in the absence of direct evidence concerning how the injury was 
sustained. New York law does not require that the agency prove how 
certain injuries were sustained.71 Instead, when the injuries appear to be 
the result of abuse, it is suf cient for the agency to allege that the child 
sustained an injury that most likely was the result of child abuse, creating 
a rebuttable presumption where the parent may present evidence either 
proving how the injury was sustained or why the parent should not be 
held legally accountable for the injury.72 When a petition alleges no direct 
evidence of abuse, but rather that the nature of the injury is such that it 
must have been the result of abuse, parents and attorneys are placed in a 
dif cult position.

The family defender of ce assigned to represent Ms. Green handles 
many of these cases each year and has become expert both in cross-
examining medical experts called by the agency and at engaging and 
communicating with knowledgeable physicians able to provide their 
expert medical opinion on whether an injury is more likely to be the 
consequence of abuse or an accident. As soon as this case was assigned to 
Ms. Green’s counsel, her team of attorneys and social work professionals 
began to put in place a strategy to try to have Sophia returned to her care 
as soon as possible.

Because Ms. Green could not say with certainty what caused the skull 
fracture, the defense team relied on an expert who analyzed the X-rays 
and determined that they were fully consistent with an accidental fall, thus 
providing the needed evidence that Sophia’s injury was not necessarily 
the result of abuse. Ms. Green’s attorneys used this knowledge to start 
planning their settlement and trial strategy.73

Simultaneously, Ms. Green’s attorneys and the social work staff worked 
closely together to help Ms. Green navigate the agency’s service and 

71. See, e.g., In re Philip M., 624 N.E.2d 168 (N.Y. 1993). See also N.Y. FAM. CT. ACT § 
1046(a)(ii) (McKinney 2020) (“[P]roof of injuries sustained by a child or of the condition of a 
child of such a nature as would ordinarily not be sustained or exist except by reason of the acts 
or omissions of the parent or other person responsible for the care of such child shall be prima 
facie evidence of child abuse or neglect, as the case may be, of the parent or other person legally 
responsible.”).

72. See In re Philip M., 624 N.E.2d at 172.
73. For an excellent recent article describing the sophisticated family defense practice The 

Bronx Defenders has established when representing parents charged with child abuse based 
on unexplained serious injuries sustained by children, see Jessica Horan-Block & Elizabeth 
Tuttle Newman, Accidents Happen: Exposing Fallacies in Child Protection Abuse Cases and 
Reuniting Families Through Aggressive Litigation, 22 CUNY L. REV. 382 (2019) [hereinafter 
Accidents Happen].
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visitation policies. Even though Sophia’s injury was an accident, court 
calendars are so backed up that it takes many months from the date of a 

ling to get to a trial on the facts. Generally, two of the most important 
factors in securing the return of a child to parental custody are participation 
in agency-recommended services and favorable foster care agency reports 
about parent visits with the child.

Based on the allegations alone, the agency believed that Ms. Green 
needed to complete both anger management and a parenting class to 
secure the return of her daughter. The social workers on Ms. Green’s 
defense team tapped into their knowledge of local community resources 
and helped Ms. Green nd accessible services that would t into her busy 
school and work schedule. Within nine months, Ms. Green had completed 
both the anger management and parenting class, all while working full 
time and nishing her GED.

In addition, the social work staff helped Ms. Green coordinate and expand 
visitation. Generally, family court judges look most favorably upon parents 
who attend visits frequently and are able to work with the foster care agency 
to gradually increase the independence of visits from those supervised 
at the foster care agency to unsupervised overnight visits in the home of 
the parent. Unfortunately, the foster care worker assigned to Ms. Green’s 
case proved to be very dif cult for Ms. Green to work with. The parent 
advocate from the defense team working with Ms. Green’s case provided 
an invaluable role in buffering the relationship with the caseworker, acting 
as a bridge and facilitating communication between the two.

When the case was rst led in court, the judge only permitted Ms. 
Green twice-weekly supervised visits at the foster care agency a sterile 
environment unconducive to an engaging opportunity for parents and 
children to maintain ties. In response to persistent advocacy, the agency 
agreed to permit the visits to take place in a more hospitable environment 
so long as the visits were supervised by Ms. Green’s mother. But the team 
was unable to secure the agency’s support for unsupervised visits. After 
waiting two additional months, the team led a motion for enhanced, 
unsupervised visits, arguing that the agency’s refusal to grant unsupervised 
visits was arbitrary and damaging to the long-term purpose of child 
protection.

Unfortunately, a complication temporarily derailed the effort just when 
the team was hopeful for a satisfactory resolution of the visitation motion 
and the underlying petition itself. Sophia sustained a new facial injury 
after tripping on a door frame when attending a birthday party at Ms. 
Green’s sister’s home while under Ms. Green’s supervision. Even though 
Ms. Green had completed all required services and her visitation rights 
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had been substantially expanded, the agency was now arguing that this 
new injury proved that Ms. Green lacked the capacity to raise her child 
safely.

To counter this concern, the team asked that the court order an additional 
service calculated to provide the best opportunity to demonstrate that 
Sophia should be in Ms. Green’s care. It requested that Ms. Green 
participate in dyadic therapy with Sophia, in which a licensed therapist 
participates in visits between parents and children to develop a healthy 
attached relationship. The goal was to secure evidence from an independent, 
well-respected therapist that Ms. Green possessed the temperament and 
capability of raising her child safely. Once the judge could be persuaded of 
this, the prospects of signi cantly increasing the amount of time Ms. Green 
could spend with her child were greatly advanced. And once the amount of 
visits was increased, the next step eventually would be returning Sophia to 
Ms. Green’s custody.

The strategy worked. Over the course of ve months, Ms. Green fully 
engaged in therapy and her therapist wrote enthusiastic letters of support 
that her defense team was able to present in court. Once these favorable 
reports were introduced, the team focused on settling the case instead of 
undergoing a highly contested trial focused on whether the original injury 
was sustained as a result of an accident. The agency agreed to settle the 
case and allow Sophia to be returned to her care if Ms. Green accepted 
responsibility for the original injury sustained by her daughter (as an act 
of neglect instead of abuse) with a plan to end entirely supervision of the 
case in six months if nothing untoward happened during that time. At the 
end of the six months, the case was dismissed.

C. A Case Involving Late-Stage Pregnancy
Among the most unsettling aspects of child protection intervention in 

New York City is the practice of the local child protection agency removing 
newborns from their mothers’ custody at the hospital. This sometimes 
happens when the mother has no prior involvement with the child welfare 
system but behaves at the hospital in a manner that leads hospital personnel 
to call in a report of suspected child abuse. In these cases, the agency has 
never met the mother and is brought in to begin a fresh investigation. But 
often the agency seeks to remove newborns from the hospital in a case 
in which the agency has an ongoing involvement with the mother. The 
ongoing relationship may mean the mother became pregnant during the 
pendency of an ongoing court case (a frequent occurrence). Other times, 
the agency has been involved with the person in other ways, for example, 
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when a young woman in foster care becomes pregnant. In most of these 
cases, the mother is already represented by a lawyer.

Despite a formal agency policy known as “Child Safety Alert 14,”74 
which called for the agency to conduct a meeting prior to the birth in every 
case,75 “agencies routinely fail to hold pre-birth planning conferences 
with pregnant women unless a client or her legal team advocates for or 
requests the court to order its convening.”76 Even when such conferences 
do take place, experienced practitioners complain that “the discussion 
and recommendation from the pre-birth conference is, in reality, largely 
irrelevant to whether the baby will be taken after delivery.”77 Instead, the 
really important meeting takes place at the hospital, within hours of the 
baby’s birth. For most parents, this conference, occurring at one of the 
most emotionally laden moments of their lives, and which will fatefully 
determine whether they will be allowed to bring their child home with them 
from the hospital, is something they endure alone without representation 
or support. This may contribute to unwarranted requests by the agency for 
the hospital to place a “social hold” on the baby, preventing the mother 
from taking the baby home.78 This practice is opposed by the family 
defenders in New York as causing inappropriate disruption of parent–
infant bonding and imposing unnecessary stress and anxiety on parents 
and families at a precious moment in their lives, often resulting in the 
needless and wrongful separation of children from their families.79

One of the family defender of ces responded to this practice by creating 
a special unit assigned to handle cases of this kind.80 The special unit is 

74. John B. Mattingly, Safety Planning for Newborns or Newly Discovered Children Whose 
Siblings Are in Foster Care: Child Safety Alert #14 (Revision), N.Y.C. ADMIN. FOR CHILD.’S 
SERVS. (June 5, 2008), https://perma.cc/L2CZ-Z64X.

75. Id. at 1.
76. Emma S. Ketteringham et al., Healthy Mothers, Healthy Babies: A Reproductive Justice 

Response to the “Womb-to-Foster-Care Pipeline”, 20 CUNY L. REV. 77, 105 (2016).
77. Id.
78. N.Y.C. COMM’N ON HUM. RTS., YOUR RIGHTS WHILE PREGNANT, BREASTFEEDING, 

OR CAREGIVING: A REPORT ON THE 2019 COMMISSION PUBLIC HEARING ON PREGNANCY AND 
CAREGIVER DISCRIMINATION 14 (2019), https://www1.nyc.gov/assets/cchr/downloads/pdf/
publications/Pregnancy_Report.pdf. “‘Social hold’ is a colloquial term used to describe the 
practice of a hospital separating new parents from their child immediately following birth while 
a report to the State Central Register of Child Abuse and Maltreatment or an ACS investigation 
is pending. See Paredes v. City of New York, No. 40592/88, 1989 WL 1715714 (N.Y. Sup. Ct. 
Apr. 19, 1989). Social holds may result when a safety planning conference does not happen until 
after birth.” Id. at 23 n.179.

79. The practice was recently the focus of a critical report issued by the New York City 
Commission on Human Rights. See id. at 14.

80. Each of the four family defender of ces in New York City has created specialized 
projects of one sort or another.
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designed to better represent pregnant mothers who become enmeshed with 
the child welfare system. It is used whenever the of ce is representing 
a mother who becomes pregnant during the course of the case, whether 
she already is court-involved or not. The of ce created a community 
intake program, allowing residents in the community to secure legal 
representation before they have been charged in court with neglect and 
before they are legally entitled to court-assigned counsel.

The unit is staffed by trained social workers with deep experience 
negotiating the complexities of child welfare investigations during the time 
a woman is pregnant and immediately after she gives birth. By planning 
carefully with the mother during the pregnancy and preparing for the child 
to come home with her, the team ensures that living arrangements are set 
and baby paraphernalia (cribs, diapers, food) are at the ready. The unit’s 
signal distinction is making sure that someone from the defense team is 
present at the hospital when the baby is born and is available to participate 
in all meetings the agency will arrange to discuss the plan.

That is what it prepared for when it represented Ms. Anderson. Ms. 
Anderson grew up in foster care, moving through over 20 foster homes as 
a child. Several years earlier, she gave birth when she was still in foster 
care. The father abused her after the baby’s birth and the agency brought 
a case against Ms. Anderson for failing to protect her child. Her child was 
placed in foster care. After three years, the agency successfully prosecuted 
a termination of parental rights case against her. The nal order terminating 
her parental rights was entered a mere six weeks before Ms. Anderson, 
now in the late stages of her pregnancy, met with social workers at the unit.

Recognizing that as soon as the baby was born, the agency would 
conduct a child safety conference at which it would make fateful decisions 
involving the family, the new team immediately started planning with Ms. 
Anderson. The team’s social workers worked with Ms. Anderson to identify 
what she needed to support her child and advised her on what the agency 
and family court judge would want to see. Through these discussions, 
they connected her to a social services organization in the community. 
Ms. Anderson began therapy that was designed to address her history of 
physical and sexual abuse in foster care and her previous relationship, 
helping her to understand how those experiences had shaped her adult 
life and her approach to parenting. They also prepared for the birth of the 
baby, nding a trauma-trained doula and helping Ms. Anderson to set up 
her home with all the essentials for a baby.

After the baby was born, the agency convened the anticipated child 
safety conference. Without Ms. Anderson having the team working with 
her, she would be expected to attend this conference alone with agency 
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caseworkers and supervisors. Although the agency does not permit lawyers 
to attend these conferences, it does allow parents to bring anyone else to 
be present. At her conference, Ms. Anderson was accompanied by a parent 
advocate who had lived the child welfare experience and a social worker 
from the defender of ce who carefully laid out the details of the efforts 
Ms. Anderson had undertaken in recent weeks. Although impressed by all 
the work Ms. Anderson and her team had begun, the agency nonetheless 
was unwilling to allow Ms. Anderson to go home with her baby. Because 
Ms. Anderson’s parental rights to her older child had only recently been 
terminated, the agency took the position that it was premature to allow her 
to take custody of her newborn child. Instead, the agency staff members 
told Ms. Anderson and her team that they would not allow Ms. Anderson 
to leave the hospital with her baby and to prepare to go to court the next 
day when they would be ling a petition alleging neglect based on the 
allegations in the case of Ms. Anderson’s previous child.

Undeterred by failing to achieve success at the conference, the defense 
team looked toward the rst court appearance as a new opportunity to 
argue for the newborn to remain in Ms. Anderson’s custody as well as 
the rst opportunity to leave the judge with a positive impression of 
the mother. At this appearance, Ms. Anderson’s lawyer presented the 
arguments supporting the application that the baby be allowed to remain in 
Ms. Anderson’s care, highlighting all the work she had done and providing 
the court with stacks of supporting documentation. Similar to the agency’s 
response at the pre-court conference, Ms. Anderson’s advocates were 
unable to persuade the judge to order the baby’s return to Ms. Anderson. 
Instead, the judge told Ms. Anderson that it would be in her interest for her 
to agree to undergo a mental health evaluation and to cooperate with the 
agency over the coming weeks.

Accepting these conditions, Ms. Anderson’s lawyer requested that the 
court hold a status conference for the case within the following month 
to be convened by the judge. These conferences are expected to take 
place in front of the judge’s court attorney, rather than the judge, and are 
commonly used to provide a forum to resolve issues and move toward 
settlement. However, the defense team knew that having this conference 
in front of the judge provided another advocacy opportunity to build on the 
judge’s favorable impression of Ms. Anderson. The plan was to update the 
judge on Ms. Anderson’s progress and to request that the court schedule 
a formal hearing to determine if it still was necessary to keep the baby in 
foster care. The team’s strategy was to have two opportunities to present 
the judge with positive impressions of the mother even before conducting 
the formal hearing seeking the baby’s return to her custody.
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The strategy worked even better than expected. In the weeks leading 
up to the status conference, Ms. Anderson and the team worked to ensure 
she was able to attend all visits with her daughter, that she completed 
the mental health evaluation the judge requested, and that her service 
providers were serving her well. The team’s social workers attended many 
visits with Ms. Anderson and her daughter to ensure a member of the team 
was there to witness the successful interactions for reports back to the 
judge. All of this was reported to the judge at the status conference. After 
hearing these positive developments, the judge set a hearing to be held in 
one month, signaling that if things continued to go well, the judge would 
likely return the child then.

However, Ms. Anderson progressed so well that the hearing never 
needed to be conducted. On the morning the hearing was to be held, the 
agency attorney agreed that there no longer was a risk to returning the baby 
to her mother. The parties agreed to a settlement, where Ms. Anderson’s 
daughter would be returned to her care immediately. The defense team 
not only was able to achieve the return of Ms. Anderson’s daughter to 
her custody, it resolved the entire case, eliminating further need for court 
appearances. In exchange for Ms. Anderson consenting to a nding that 
she neglected her child, the parties agreed to what is known in New York 
as an adjournment in contemplation of dismissal.81 The parties agreed to 
a settlement order that ensured that Ms. Anderson would have custody 
of her daughter and be subject to supervision for nine months on the 
understanding that the nding of neglect would be vacated and the petition 
dismissed in nine months unless the agency could show that Ms. Anderson 
placed her daughter at risk in the interim. At the end of the nine-month 
period, the case was dismissed. Altogether, Ms. Anderson was separated 
from her baby for less than nine weeks.

D. A Case Involving “Medical Neglect”
“Medical neglect” is a common charge brought against parents in child 

welfare cases.82 Depending on the severity of the claimed neglect, the 
local child welfare agency may be seeking to place the child in foster 

81. See N.Y. FAM. CT. ACT § 1039 (McKinney 2020).
82. Under New York law, the de nition of “[n]eglected child” includes “a child less than 

eighteen years of age (i) whose physical, mental or emotional condition has been impaired or is 
in imminent danger of becoming impaired as a result of the failure of his parent or other person 
legally responsible for his care to exercise a minimum degree of care (A) in supplying the child 
with adequate . . . medical, dental, optometrical or surgical care, though nancially able to do so 
or offered nancial or other reasonable means to do so . . . .” Id. § 1012(f).
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care to protect the child from the parent’s failure to provide the child 
with adequate treatment or, less drastically, to secure court authorization 
to require that a child have a medical procedure it believes is necessary 
but that the parent refuses to allow. American law protects a parent’s 
constitutional rights to make critical decisions concerning a child’s 
upbringing, including decisions involving medical care for their children.83 
But in my experience, it frequently happens that poor parents are deprived 
of the same rights accorded to wealthy parents and are charged in court 
with failing to provide a speci c kind of medical care for their child even 
when the parent is not entirely ignoring his or her child’s health needs.

One such case involved the representation by one of the family defender 
of ces. In this case, the of ce was assigned to represent Carlos Sanchez, 
after a petition was led by the local child welfare agency accusing him 
of neglecting his son by failing to consent to what the agency asserted 
was “necessary” surgery. Even when the outcome of cases like this do not 
involve termination of parental rights or placement for an extended period 
in foster care, these cases should be viewed as an extremely important 
example of a clash between the right of parents to make the important 
decisions regarding their children’s upbringing and the state’s independent 
power to make decisions for children over a parent’s objection. Mr. 
Sanchez was charged with medical neglect after the agency learned that 
he refused to consent to surgery to x his son’s hip disorder. His son, 
Eduardo, suffers from a genetic hip disorder and, as a consequence, he is 
highly prone to injury. In the year before the petition was led, Eduardo 
sustained an injury that required medical attention. Mr. Sanchez brought 
Eduardo to a public hospital for medical attention. After consulting with 
an orthopedic surgeon at the hospital, Mr. Sanchez opted for a nonsurgical 
option to be secured in Mexico. Mr. Sanchez took his son to Mexico and 
completed the treatment. They then returned to their permanent residence 
in New York. Less than a year later, Eduardo sustained another injury in 
his hip. Mr. Sanchez again brought his son to the hospital and, again, Mr. 
Sanchez informed the treating physician that, rather than consenting to 
surgery, he intended to take Eduardo back to Mexico for more nonsurgical 
treatment. When Mr. Sanchez told the surgeon that he would not consent 
to the recommended surgery, the surgeon made a call to the New York 
Statewide Central Register of Child Abuse and Maltreatment, which 

83. See Meyer v. Nebraska, 262 U.S. 390 (1923); Pierce v. Soc’y of Sisters, 268 U.S. 510 
(1925); Prince v. Massachusetts, 321 U.S. 158 (1944); Wisconsin v. Yoder, 406 U.S. 205 (1972). 
See also In re Hofbauer, 393 N.E.2d 1009 (N.Y.1979).
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resulted in an investigation being commenced by the local child protection 
agency.84

The agency sent an investigating caseworker to meet with Eduardo’s 
teachers at school. The investigator also met with Eduardo’s primary 
care physician, but not with the orthopedic surgeon. The caseworker, her 
supervisor, and the investigating team concluded that Eduardo required 
surgical treatment and his father’s failure to consent to it constituted 
medical neglect. The agency then led a neglect petition in family court 
charging Mr. Sanchez with failing to provide his son with medically 
necessary treatment and seeking an order that the agency be granted 
permission to consent to the required surgery.

At this point, the court appointed one of the family defender of ces to 
represent Mr. Sanchez. When Mr. Sanchez met with his lawyers and social 
worker, he provided the fuller picture. After the second injury, he explained, 
he brought Eduardo back to the same surgeon with whom he met the year 
before. He explained that even though the surgeon recommended that 
Eduardo undergo surgery to repair the hip, the surgeon also acknowledged 
the risks associated with the surgery. Mr. Sanchez further explained that he 
did not rule out giving his consent to the surgery, only that he wanted one 
more time to see if it could be avoided by securing alternative treatment.

The defense team then went into action. It set up a meeting with the 
surgeon and invited the child protection agency to attend so that it could 
hear the more complete picture. Despite agreeing to attend the meeting, 
however, the agency caseworker never came to the meeting. The social 
worker from the defense team examined the extensive x-rays of Eduardo’s 
hip with Mr. Sanchez and the surgeon. The social worker, uent in English 
and Spanish, also served as a translator for Mr. Sanchez whose primary 
language is Spanish and whose command of English is limited. The social 
worker helped facilitate a more complete understanding between Mr. 
Sanchez and the hospital’s medical team. After the social worker advocated 
for Mr. Sanchez with the medical team at the hospital, and after thoroughly 
going through the options available, the medical team better understood 
why Mr. Sanchez preferred to choose the less-invasive nonoperative 
treatment one more time before performing an invasive surgical procedure 
that does not carry with it any guarantee of ameliorating the hip condition.

When the meeting ended, the surgeon continued to recommend surgery, 
but he now acknowledged that there are many children with this hip 
condition who can participate in sports, live happily, and never receive 

84. N.Y. SOC. SERV. LAW § 424 (McKinney 2020).
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surgery. When the surgeon understood that Mr. Sanchez was willing to 
consent to the surgery if the next round of nonsurgical treatment in Mexico 
did not prove helpful, the surgeon concluded that Mr. Sanchez’s choice 
was perfectly reasonable.

Because the agency caseworker failed to attend this medical conference, 
however, the agency continued to insist in court that the surgery was required 
and assert that the surgeon considered Mr. Sanchez’s refusal to consent to 
the surgery as placing Eduardo at serious risk of harm. In an effort to settle 
the case promptly, the defense team requested a court conference where 
they explained to the agency attorney and caseworker, as well as Eduardo’s 
court-appointed lawyer, what transpired since the petition was led. The 
agency was unwilling to accept the defense team’s claims without doing 
its own investigation. As a result, a second meeting was scheduled with 
the surgeon, Mr. Sanchez’s defense team, and the agency. By now, two 
additional months had passed, and the surgeon thought it wisest to order a 
new series of x-rays before making any decision that day. When the doctor 
requested more x-rays, the caseworker explained that she could not remain 
for the conference after the tests came back. Before she left, the defense 
team’s social worker called the caseworker’s supervisor requesting that 
she be permitted to remain in the conference because the x-ray results 
were due in another half hour. The supervisor denied the request, approved 
the caseworker’s leaving the conference, and explained that the agency 
had all the information it needed.

When the new tests were made available to the surgeon later that day, he 
continued to support Mr. Sanchez’s plan for treating his son. Appreciating 
the likelihood that the agency’s failure to hear this information in person 
would, at minimum, severely delay a resolution of the case, the defense 
team’s social worker requested that the surgeon write a letter to the court 
explaining that, although he recommended that Eduardo have the surgery, 
the surgery was not medically necessary and Mr. Sanchez’s preference to 
give nonsurgical treatment one more try was an appropriate exercise of 
parental discretion. At the next court date, the defense team presented the 
letter to the agency and the court. Mr. Sanchez was permitted to take his 
son to Mexico for the treatment he preferred.

This case reveals the amount of time and attention the holistic of ces 
give to their clients and reveals what is needed to serve parents well when 
they become enmeshed in the child welfare system. Mr. Sanchez needed 
a champion for his cause, one who would persuade the surgeon that he 
was making a reasonable choice that parents have the lawful authority to 
make. That was the critical step that led to the successful resolution of the 
case. But it simply could not have happened without an interdisciplinary 
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team assigned to the case. If Mr. Sanchez’s lawyer had been a very good 
solo practitioner from the court-assigned panel, he would have advised 
Mr. Sanchez to get the surgeon to write a letter saying that Mr. Sanchez’s 
preference to take his son to Mexico for another try at nonsurgical treatment 
was reasonable.

The problem, of course, is that the surgeon would not have written that 
letter without the very effective advocacy Mr. Sanchez’s team brought to 
the meeting with him. This is among the distinguishing characteristics 
of this kind of daily defense advocacy these of ces employ. Without the 
surgeon’s letter, the case almost certainly would have ended with the 
court ordering the surgery in a legal proceeding that would have lingered 
for months. The defense team was able to dispose of it in less than three 
months. Moreover, the amount of time the lawyer put on the case was a 
minor fraction of the time and attention the social worker gave the case. 
The team’s successful representation of Mr. Sanchez began with a careful, 
nuanced interview with him allowing the social worker, who was uent 
in Mr. Sanchez’s native language, to grasp that he never was unalterably 
opposed to the surgery but merely wanted one more opportunity to see if 
it were preventable.

A case like this would not even show up in the results found in the 
quantitative study, which focused on the length of time children remain in 
foster care and other outcomes of cases. This case, however, reveals how 
meaningful efforts by the parent’s defender team to understand the family 
and the child’s medical condition changed the case’s course, without the 
need to litigate, to call witnesses, or to rely on the court to do anything 
more than enter an order that all parties ultimately preferred, once the 
full details of the case were exposed. In addition, by being such a careful 
listener and advocate, the defender team also ensured that Mr. Sanchez 
felt supported during an especially challenging time in his life when he 
was forced to divert his attention from taking care of his son to defending 
his right to remain his son’s parent. Keeping families together requires 
striving to establish understanding and ensuring that the parent’s voice is 
heard through support and advocacy.

V. The Importance of Proactivity, Out-of-Court Work, and 
Paying Careful Attention to the Needs of Clients

The case examples described in the previous section were provided to 
give the reader some sense of how the defender of ces are able to achieve 
dramatically better results for their clients as compared with the panel 
members assigned to represent parents. In every example, the key to this 
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success is the extraordinary amount of out-of-court time spent on each 
case and the proactivity engaged in by the defense team.85

The critical characteristics of each of the cases described in the previous 
section concern the defender team’s proactive planning, anticipating next 
steps, and developing a plan for success calculated to persuade either 
the agency caseworkers investigating the case or the court. None of this 
work is possible when parents are assigned panel attorneys who work as 
solo practitioners on their cases. As the qualitative study revealed, solo 
practitioners who were interviewed “explained that they do not work with 
their clients out of court and, if matters involving their service plan ever 
arise, they will speak with the ACS attorney to look into the matter.”86 
When one solo practitioner was asked, “‘is there any other type of out of 
court support you provide to your clients, like talking to their landlords 
or helping them maintain childcare,’ the simple answer was ‘No, to be 
honest, no.’”87

Two people who were the subject of child welfare proceedings in the 
New York City courts and were represented by several different panel 
attorneys over the course of several years testi ed before the New York 
State Commission on Parental Representation in 2018. One parent told the 
Commission she attended between twelve and fteen conferences over a 
three-year period, and in every instance, she attended them alone.88 The 
second parent testi ed that she attended between twelve and eighteen 
such conferences over a longer period of time.89 She, too, was never 
accompanied by anyone to a conference.90 By way of comparison, the 
social work director at one of the family defender of ces testi ed at the 
same hearing that her of ce has a team of nineteen parent advocates and 

85. A detailed description of strategic uses of court appearances, including the opposition 
of out-of-court removals; the ling of motions for discovery, for visitation, and for early release 
from foster care; and the conducting of contested evidentiary hearings, is provided in Accidents 
Happen, supra note 73, at 406–24. There is no question that the in-court advocacy engaged in 
by the family defender of ces is of a much higher order than that practiced by the panel lawyers, 
as the qualitative study attests. See Understanding the Effects of an Interdisciplinary Approach, 
supra note 4, at 5–6. To provide even a sense of the breadth of this work, the Brooklyn Defender 
Services Family Defense Practice litigates more than forty emergency hearings each month (or 
about 500 a year) to keep children home or have them returned from foster care sooner than the 
agency is prepared to allow. Schreibersdorf & Shapiro written testimony, supra note 24, at 5.

86. Understanding the Effects of an Interdisciplinary Approach, supra note 4, at 7.
87. Id.
88. N. . Uni ed Ct. Sys. Comm’n on Parental Legal Representation Public Hearings 38 

(Sept. 27, 2018), http:/nycourts.gov/ip/Parental-Legal-Rep/PDFs/NYCPublicHearing9-27-
18_F.pdf (oral testimony of Jeanette Vega, Training Dir., RISE).

89. Id. at 17, 38–39 (oral testimony of Angeline Montauban, parent).
90. Id. at 39.
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social workers who attended nearly 1,000 conferences with parents in 
scal year 2018.91

The lack of out-of-court work that characterizes panel attorney legal 
representation in New York City goes well beyond leaving parents to fend 
for themselves in emotionally challenging meetings such as family team 
conferences and case planning conferences. It also means that parents 
represented by panel attorneys almost never are able to bene t from 
creating pushback by their legal team to reshape a proposed case plan to 
better address the particular needs of each client.

If the study discussions in the previous section show anything, it is 
that being at the table when the agency fashions the case plan is a critical 
stage in the proceeding with profound long-term implications for all that 
follows. An ill-advised case plan not only wastes money; it wastes the most 
precious commodity in the eld: time. Being involved at the earliest stages 
of a case in designing a case plan, or in accurately assessing the needs 
(if any) of a parent, is a critical step in minimizing the amount of time 
children need to spend in foster care because the most important factor 
courts consider when deciding whether to return children from foster care 
to their family is whether the circumstances that led to the placement have 
suf ciently changed. This, in turn, most commonly means focusing on 
how parents have changed since the case began. What insights have they 
gained? What services have they completed? How, if at all, have they 
addressed the concerns that led to the initial placement? When parents’ 
lawyers are entirely uninvolved in shaping these plans, the fate of children 
and families is left to the skill and ability of the agency alone to identify 
correctly the critical needs of the family.

The family defender of ces in New York City do not settle for 
inadequate plans, nor do they encourage their clients to engage in services 
that are unlikely to ameliorate the barriers to regaining the custody of 
their children. In this sense, family defenders make child welfare work 
better. And by so doing, these defenders improve child welfare practice 
for everyone: the agencies, the court, and, of course, the families who are 
brought into the system.

The cases described in the previous section go well beyond 
demonstrating the importance of helping shape the services parents will 
be required to complete as a condition to regaining the custody of their 
children. They also reveal the critical importance of addressing the needs 
of clients concerning matters beyond the child welfare system itself. 

91. Id. at 39–40 (oral testimony of Caitlin Becker, MSW, Managing Dire., Soc. Work Prac., 
The Bronx Defenders).
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For better or for worse, preventing a parent from becoming homeless is 
not within the portfolio of the agency caseworker (even if it should be). 
Similarly, preventing a parent from being removed from the country for 
an immigration-related reason is also beyond what agency caseworkers 
do.92 But real-life events such as these must be given the highest possible 
priority if parents are to achieve their objective of regaining the custody of 
their children from foster care.

Above all else, what characterizes the differences between the family 
defender of ces and their solo practitioner counterparts in New York City 
is the purposeful assembly of a holistic team designed to work closely with 
clients throughout the proceedings. The of ces, unlike the panel lawyers, 
do not think solely in terms of when is the case next in court. For most 
panel lawyers, if a matter is continued on the court calendar for six weeks, 
the lawyer is able to put the case in a folder and reopen it one or two days 
before the next court date. Even when these lawyers are skilled courtroom 
advocates, their advocacy is too frequently hamstrung by antecedent 
de cits engaged in by the agency when, for example, it proposed and 
implemented an inadequate case plan. Although the courtroom remains 
an important site for excellent representation of parents in child welfare 
cases, no less important legal work needs to occur elsewhere. The family 
defender of ces organize themselves around the real-world needs of their 
clients and continue to work closely with them even when the next court 
appearance is not scheduled in the immediate future.

Conclusion
Family defense has been transformed in New York City. By 2014, ve 

family defender of ces had contracts to represent parents.93 In some parts 
of New York City, family defender of ces handle the vast majority of new 

92. All of the family defender of ces in New York City either have special units to 
represent parents in housing-related matters, in immigration proceedings, and/or in criminal 
proceedings, or have made alliances with legal of ces that do that work. Approximately 20 
percent of the Brooklyn Defender Services’ Family Defense Practice clients are immigrants, 
and many do not speak English as their rst language. The of ce’s social work team, along with 
the Brooklyn Defender Services’ immigration practitioners, “have developed close relationships 
with community-based programs serving New York’s immigrant communities and [are] able to 
connect clients to culturally competent service providers and access to services in their native 
language.” Schreibersdorf & Shapiro written testimony, supra note 24, at 9.

93. See supra note 18. Neighborhood Defender Services of Harlem shares cases in New York 
County with the Center for Family Representation, and the Center for Family Representation 
has a second contract to provide parental representation in Queens.
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cases led. As the eld continues to improve, all parents should be given 
lawyers working in an interdisciplinary practice.

The prior quantitative and qualitative studies focused exclusively on 
outcomes of cases and on the views of professionals who see the work of 
the family defenders in family court. But, as the examples in this Article 
show, the of ces undertake signi cant out-of-court work that dramatically 
impacts the child welfare practice in New York City. As impressive as the 
results of the quantitative ndings are in showing a signi cant deduction 
of unnecessary days children spend in foster care in New York City, this 
Article strongly suggests that the defender of ces have a far greater impact 
on the reduction of foster care.94

Missing from the quantitative study are the number of times out-of-court 
advocacy persuades the local child welfare agency not to le a court case 
in the rst place. When that happens, the impact of the defender of ces is 
invisible. No case is led; no court time is taken up; no court personnel are 
assigned to the matter. Add to those situations the countless cases where, 
even though the out-of-court advocacy failed to dissuade the agency from 

ling a petition, the agency was persuaded not to seek a removal of the 
child. In those situations, there is no way to give credit to the kind of legal 
representation the parent was given when comparing outcomes of cases 
between those handled by panel lawyers and multidisciplinary of ces. But 
the of ces nonetheless prevented foster care entirely because of out-of-
court advocacy.

In countless cases over the past decade in New York City, pregnant 
parents have had the bene t of representation by one of the family 
defender of ces before any case was brought against them. Even when 
the defenders were unsuccessful in preventing a case from being led in 
court, the defender of ce was already familiar with the facts of the case 

94. In testimony presented to the New York State Commission on Parental Representation, 
Bronx Defenders presented scal year 2018 data concerning the outcomes for 381 parents the 
of ce advised during their ACS investigations:

Of those parents, 164 (43%) were never charged with abuse or neglect in the Family 
Court. For another 82 (22%) parents, the investigations are ongoing but to date ACS has 
not led a case alleging neglect or abuse. Of the 135 (35%) cases led in Family Court, 
61 families remained together throughout the investigation and subsequent court ling, 
the children never removed from their homes. In 41 cases, the children were placed with 
one of their parents, and in 17 cases children were placed with relatives of their parents’ 
choosing. In only 16 of the 381 cases four percent were children placed in foster care 
with strangers.

Ketteringham & Becker written testimony, supra note 26, at 8 (emphasis in original).
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and had a relationship with the parent. In those cases, the parent would 
not have had anyone to attend the child safety conference with her at the 
hospital. Instead, she would have met her lawyer for the rst time minutes 
before her rst hearing, and that lawyer would have to make the argument 
for the return of her baby knowing only what could be learned in that short 
time. In contrast, the family defender of ce attorney who worked with the 
parent during the late stages of her pregnancy is well prepared to advocate 
on the parent’s behalf from day one.

The family defender system characterized by the work performed by 
the New York City of ces is a signi cant contribution to the child welfare 

eld. Child welfare has long been in search of evidence-based programs 
designed to keep children safely in their own homes. Because the new 
of ces’ ethical duty is to strive to accomplish their clients’ objectives, and 
because almost all of their clients want to keep or regain custody of their 
children as quickly as possible, family defender of ces are in the business 
of trying to achieve the identical objective everyone else in the child 
welfare eld has: keeping children safely with their families and avoiding 
the needless placement of children into foster care.95

The interdisciplinary approach is recognized as a best practice.96 In 
2019, a panel commissioned by Judge Janet DiFiore, the chief judge 
of the Court of Appeals in New York, recommended an expansion of 
interdisciplinary law of ces from New York City throughout the state of 
New York due to their success.97

95. Additional data from The Bronx Defenders presented in testimony to the New York State 
Commission on Parental Representation indicated that of the 81 children born to clients who 
already had children in foster at the time they gave birth to the newborn, the of ce was successful 
in ensuring that 58 (72 percent) remained at home with their mothers and 17 (20 percent) were 
placed with caretakers of their mothers’ choosing. Only six babies (8 percent) were placed in 
foster care with strangers. Ketteringham & Becker written testimony, supra note 26, at 8–9. This 

gure, eight percent placed in foster care, compares with the most recent data maintained by 
New York State, indicating that 64 percent of newborns born to women with children already in 
foster care in 2015 were placed in foster care. See id. (citing N.Y. STATE ADMIN. FOR CHILD. SERV. 
OFFICE OF RESEARCH & ANALYSIS, EMERGENCY REMOVALS SUBCOMMITTEE (Sept. 16, 2015).

96. See CASEY FAMILY PROGRAMS, HOW DOES HIGH-QUALITY LEGAL REPRESENTATION FOR 
PARENTS SUPPORT BETTER OUTCOMES? 2 (updated July 2019), https://caseyfamilypro-wpengine.
netdna-ssl.com/media/SF_Quality-parent-representation_fnl.pdf; see also Martin Guggenheim 
& Susan Jacobs, Providing Parents Multidisciplinary Legal Representation Signi cantly 
Reduces Children’s Time in Foster Care, CHILD L. PRAC. TODAY (A.B.A., June 4, 2019), https://
www.americanbar.org/groups/public_interest/child_law/resources/child_law_practiceonline/
january---december-2019/providing-parents-multidisciplinary-legal-representation-signi /.

97. COMM’N ON PARENTAL LEGAL REPRESENTATION, INTERIM REPORT TO CHIEF JUDGE 
DIFIORE 26–29 (2019), http://www.nycourts.gov/ip/Parental-Legal-Rep/PDFs/InterimReport-
FINAL.pdf.
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The impact created by high-level law of ces devoted to representing 
parents in child welfare cases goes well beyond the statistics from the 
study. Since the family defender of ces opened in 2007 in New York City, 
the community whose children have been wrested from poor families has 
had a collective voice in the form of lobbying efforts by the newly created 
family defender advocates. The family defender of ces met regularly over 
the rst decade of practice to strategize how to challenge unacceptable 
practices engaged in routinely by child welfare agencies. Instead of 
striving to win on a case-by-case basis in court, the defender community 
insisted on securing a seat at the table to discuss poor practices with the 
of cials in charge of child welfare in New York City. Countless aspects 
of practice have been improved through these macro advocacy efforts, 
none of which had ever been undertaken twenty years ago.98 To provide 
some perspective, without intending to give the defender community too 
much credit for the results, the foster care population in New York City 
has shrunk to an astonishing degree over the past twenty years (a trend 
not followed nationally). Consider this: In 2003, there were over 28,000 
children in foster care in New York City; at the end of 2019, there were 
approximately 7,800.99

The active family defender community cannot take full credit for this 
this dramatic shrinking of the foster care population. Every administrator 
of New York City’s child welfare system in this century has been 
committed to the principle of eliminating the unnecessary placement or 

98. One such example involves what should happen when a parent is required to perform 
a certain service that is covered by Medicaid or other programs when the service provider will 
not commence the service until the funds are made available to it. This problem, known as “gap 
of payment for services,” meant that parents were substantially delayed in beginning a service 
because of poverty, resulting in extending the time children remained in foster care. After family 
defender of ces complained about the problem and lobbied for a solution, the New York City 
Administration for Children’s Services changed its policy in 2019 in an announced All Staff 
Bulletin clarifying that “If the parent is eligible for coverage, or assistance that they are not 
receiving, such as Medicaid or private insurance, the CPS or case planner must assist the family 
with applying for such assistance. Until such assistance is available, the CPS or case planner 
must ensure that appropriate services are provided, including payment for such services.” N.Y.C. 
ADMIN. FOR CHILD.’S SERVS., ALL STAFF BULLETIN (July 16, 2019) (on le with the author).

99. Compare CHILD WELFARE WATCH, TOUGH DECISIONS: DEALING WITH DOMESTIC 
VIOLENCE 15 (2003), https://static1.squarespace.com/static/53ee4f0be4b015b9c3690d84/t/5413
8debe4b037d2d5803f6b/1410567659179/CWW-vol9.pdf [https://perma.cc/P79M-8T6A], with 
N.Y.C. ADMIN. FOR CHILD.’S SERVS., CHILDREN IN FOSTER CARE BY BOROUGH/CD OF FOSTER 
CARE PLACEMENT (Dec. 31, 2019), https://www1.nyc.gov/assets/acs/pdf/data-analysis/2020/
incarefostercare.pdf. It is impossible to wholly disentangle the many interrelated factors 
that affect how many children are in foster care at any given time, but there is little doubt 
the outstanding work of the family defenders, both in the courtroom and at high-level policy 
meetings, has contributed to the continued shrinking of New York City’s foster care population.
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retention of children in foster care. But the defender community maintains 
meaningful pressure on the system to live up to this rhetoric. And when 
trouble brews and the local newspapers criticize government of cials for 
failing to protect a child from harm (an unavoidable part of this work), the 
defender community actively participates in supporting the relatively low 
foster care population.
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How U.S. Policy Has Failed Immigrant 
Children: Family Separation in the 
Obama and Trump Eras

CLAUDIO J. PEREZ*

Introduction
In 2018, U.S. citizens and people across the globe decried President 

Donald Trump’s “zero tolerance” immigration policy and the resulting 
separation of children from their families, but some may be surprised 
to learn that President Barack Obama also separated families at the 
Mexican border. During the Obama Administration, U.S. immigration 
policy required the Department of Homeland Security (DHS) to process 
immigration violations as civil violations, but after President Trump’s 
executive order to federal prosecutors, those crossing the border without 
inspection were charged with criminal offenses. Undocumented border 
crossers with children were then moved to criminal detention facilities 
where their children were not allowed to be held. This resulted in an 
unprecedented number of family separations at the U.S. border. President 
Trump built upon the immigration policies of his predecessors in such 
a manner that the Fifth Amendment right to family integrity which 
extends to all people, not just American citizens was violated time and 
time again as families were separated at the border. Furthermore, these 
criminal prosecutions also arguably violated the constitutional rights of 

* Claudio J. Perez is a Marion County public defender in Indianapolis, Indiana. He received 
his J.D. in 2020 from Indiana University Maurer School of Law. Prior to law school, he earned 
an M.A. in Theological Studies from the University of Notre Dame. He is a former family case 
manager and investigator with the Indiana Department of Child Services and Adult Protective 
Services. The author would like to thank Professor Luis Fuentes-Rohr and Ben Adams for their 
invaluable review and comments on this Article.
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migrant parents seeking asylum. As a result, hundreds of children suffered 
psychological damage that, according to medical professionals, will be 
dif cult if not impossible to reverse.

Even though the plenary powers doctrine grants the executive branch 
broad authority over immigration enforcement, it does not eliminate the 
right of family integrity in immigration contexts. No U.S. law mandates 
detention or prosecution of families caught illegally crossing the border. 
The desire to strictly enforce immigration laws in the service of “saving 
the American worker from the dissolution of our borders”1 or under other 
nativist political slogans must be secondary to humanitarian goals of 
maintaining family health and integrity of all people within our borders.

This Article will rst give a historical and legal background to the 
immigration policies of the Obama2 and Trump Administrations.3 It then 
discusses the Trump Administration’s “zero tolerance” policy and the 
psychological impact of family detention and separations.4 Following 
this background, the Article examines current federal law and precedent 
regarding the separation of immigrant families in civil law and then 
discusses possible constitutional rami cations in the criminal law context.5

The Article then proceeds to offer some suggestions for addressing 
these prevailing legal and social challenges. These suggestions include 
expanding the dialogue surrounding family separations to encompass 
U.S. immigration policy as a whole,6 as well as eliminating (or greatly 
restricting) family detentions, creating an Article I court for immigration, 
and passing legislation outlining how immigrant families should be treated 
at the border.7 Finally, the Article offers some summary and concluding 
remarks. 

The future of the U.S. policy after the 2020 presidential election is 
currently uncertain.8 Perhaps 2021 will bring a new political moment 
that would allow the U.S. government to address the immigration issues 
outlined here.

1. JEFF SESSIONS, IMMIGRATION HANDBOOK FOR THE NEW REPUBLICAN MAJORITY: A MEMO 
FOR REPUBLICAN MEMBERS 5 (2015), https://www.aila.org/File/DownloadEmbeddedFile/69750.

2. See infra Part I.
3. See infra Part II.
4. See infra Part III.
5. See infra Part IV.
6. See infra Part V.
7. See infra Part VI.
8. This Article was initially written before the 2020 presidential election and was completed 

in December 2020. The issues discussed in this article are still relevant but now have a new 
political context. 
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I. Obama Era Immigration Policy and Family Separation
U.S. immigration policy, as a whole, has a lengthy and complex history 

that is beyond the scope of this paper.9 However, to more fully understand 
the Trump Administration’s immigration policy it is helpful to compare it 
with the immigration policy of the Obama Administration.

The Obama Administration’s policies dealing with undocumented 
immigrants have been subject to a substantial amount of misinformation 
or simply lack of information. For example, the Obama Administration 
began the practice of reporting “voluntary” removals at the border as 
involuntary removals, thereby in ating removal numbers compared to 
previous administrations and giving the appearance of tougher border 
enforcement.10 Furthermore, of cial statistics on family separations at the 
border are unavailable because, according to DHS of cials, the Obama 
Administration did not collect these data.11

The Obama Administration changed the focus of immigration 
enforcement to “removal of recent border crossers and criminals rather than 
ordinary status violators apprehended in the U.S. interior.”12 The apparent 
reasoning was to “deter illegal border crossing and remove unauthorized 
immigrants before they become integrated into U.S. communities.”13 
Statistical evidence of this shift is found in the fact that interior removals 
decreased from 181,798 in 2009 to 65,332 in 2016, and during the same 
time period border removals increased, from 207,525 to 279,022.14

While the Obama Administration did prosecute some individuals who 
attempted to cross the border illegally, exceptions were made for asylum 
seekers and families.15 Additionally, the Obama Administration tried 
to limit family separations to speci c situations where the child’s well-

9. See generally ARISTIDE R. ZOLBERG, A NATION BY DESIGN: IMMIGRATION POLICY IN THE 
FASHIONING OF AMERICA (2006).

10. Brian Bennett, High Deportation Figures Are Misleading, L.A. TIMES (Apr. 1, 2014, 8:55 
PM), http://www.latimes.com/nation/la-na-obama-deportations-20140402-story.html#page=1.

11. Franco Ordoñez & Anita Kumar, es, Obama Separated Families at the Border, Too, 
MCCLATCHY (June 21, 2018), https://www.mcclatchydc.com/news/politics-government/white-
house/article213525764.html#storylink=cpy; Lori Robertson, Fact Check: Did the Obama 
Administration Separate Families?, USA TODAY (June 23, 2018), https://www.usatoday.com/story/
news/politics/2018/06/23/trump-obama-administration-separate-families-immigration/728060002/.

12. Muzaffar Chishti et al., The Obama Record on Deportations: Deporter in Chief 
or Not?, MIGRATION POL’Y INST. (Jan. 26, 2017), https://www.migrationpolicy.org/article/
obama-record-deportations-deporter-chief-or-not.

13. Id.
14. Id. Reporting is for scal, not calendar, years. Id.
15. Dara Lind, What Obama Did with Migrant Families vs. What Trump Is Doing, VOX (June 21, 

2018, 2:45 PM), https://www.vox.com/2018/6/21/17488458/obama-immigration-policy-family 
-separation-border.
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being might be at risk, such as when drugs were found on the parent.16 In 
practice, the Obama Administration generally did not criminally prosecute 
apprehended families, and if they sought asylum, they were detained 
together while those claims were processed.17

A. The Rise of Family Detention Under President Obama
By operating border enforcement in this manner, with respect to 

migrant families, President Obama resurrected the almost totally 
discontinued practice (since the 1997 Flores Settlement Agreement18) of 
detaining mothers and children apprehended at the border to deter future 
undocumented immigration. To begin with, the government had one 100-
bed family detention facility in central Pennsylvania and added two larger 
facilities in Texas and New Mexico that could hold thousands.19 Leon 
Fresco, a deputy assistant attorney general under President Obama, stated 
that although some fathers apprehended at the border were separated from 
their children, most fathers and children were released together, often with 
ankle bracelets.20 “ICE [U.S. Immigration and Customs Enforcement] 
could not devise a safe way where men and children could be in detention 
together in one facility,” Fresco said. “It was deemed too much of a 
security risk.”21

B. The Secure Communities Program During the 
Obama Administration

President Obama continued immigration policies of his predecessor, 
President George W. Bush. Perhaps one of the most relevant policy 
initiatives to the discussion at hand is the “Secure Communities” program 
that ultimately led to the deportation and separation of families under the 
Obama Administration.22 Secure Communities began in 2008 under the 
administration of President Bush.23 The goals of the program included 
(1) identifying criminal aliens through biometric information sharing, 

16. Id.
17. Id.
18. Stipulated Settlement Agreement, Flores v. Reno, No. CV 85-4544-RJK(Px) (C.D. Cal. 

Jan. 17, 1997) [hereinafter Flores Settlement Agreement, or FSA], https://www.aclu.org/sites/
default/ les/assets/ ores_settlement_ nal_plus_extension_of_settlement011797.pdf.

19. Ordoñez & Kumar, supra note 11.
20. Id.
21. Id.
22. Frontline: Lost in Detention (PBS television broadcast Oct. 18, 2011).
23. Secure Communities, U.S. IMMIGR. & CUSTOMS ENF’T, http://www.ice.gov/secure_

communities/ (last updated Mar. 20, 2018).
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(2) prioritizing apprehension and removal of dangerous criminal aliens, 
and (3) transforming the criminal alien enforcement system, including 
enhancing process ef ciency and reducing time in ICE custody.24

By July 2011, Secure Communities had expanded to over 1,470 
jurisdictions.25 Subsequently, Secure Communities was expanded to all 
3,181 jurisdictions within the fty states, the District of Columbia, and 

ve U.S. Territories, with full implementation completed on January 
22, 2013.26 From Secure Communities’ commencement through 2011, 
approximately 88,000 families with members who are U.S. citizens had 
a family member arrested under the Secure Communities program,27 
meaning that tens of thousands of immigrant families were separated by 
this program.

In a memo dated November 20, 2014, then–Secretary of Homeland 
Security Jeh Johnson discontinued the Secure Communities program.28 
Johnson stated the following:

[T]he program has attracted a great deal of criticism, is widely 
misunderstood, and is embroiled in litigation; its very name has 
become a symbol for general hostility toward the enforcement of 
our immigration laws. Governors, mayors, and state and local law 
enforcement of cials around the country have increasingly refused to 
cooperate with the program, and many have issued executive orders 
or signed laws prohibiting such cooperation. A number of federal 
courts have rejected the authority of state and local law enforcement 
agencies to detain immigrants pursuant to federal detainers issued 
under the current Secure Communities program.29

24. U.S. IMMIGR. & CUSTOMS ENF’T, SECURE COMMUNITIES: A COMPREHENSIVE PLAN TO 
IDENTIFY AND REMOVE CRIMINAL ALIENS (STRATEGIC PLAN) (July 21, 2009), http://www.ice.gov/
doclib/foia/secure_communities/securecommunitiesstrategicplan09.pdf.

25. U.S. IMMIGR. & CUSTOMS ENF’T, ACTIVATED JURISDICTIONS (2011), https://www.hsdl.
org/?view&did=682236.

26. Press Release, U.S. House of Representatives Judiciary Comm., Collateral Damage: 
President’s Unilateral Actions Make Our Communities Less Safe (Dec. 3, 2014), https://
republicans-judiciary.house.gov/press-release/collateral-damage-president-s-unilateral-actions-
make-our-communities-less-safe/ [https://perma.cc/CQ87-6TUV].

27. ARTI KOHLI ET AL., SECURE COMMUNITIES BY THE NUMBERS: AN ANALYSIS OF DEMOGRAPHICS 
AND DUE PROCESS 2 (2011), https://www.law.berkeley.edu/ les/Secure_Communities_by_the 
_Numbers.pdf.

28. See generally Memorandum from Jeh Charles Johnson, Sec’y of U.S. Dep’t of Homeland 
Sec., to Thomas S. Winkowski, Acting Dir., ICE, et al., Secure Communities (Nov. 20, 2014), 
https://www.dhs.gov/sites/default/ les/publications/14_1120_memo_secure_communities.pdf 
[hereinafter Johnson Secure Communities Memorandum].

29. Id. at 1.
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Some of the Secure Communities program’s most serious constitutional 
violations were litigated in Moreno v. Napolitano30 and Makowski v. United 
States.31 These two cases and others were cited in a memorandum about 
the discontinuation of Secure Communities.32

Secretary Johnson replaced the Secure Communities Program with the 
Priority and Enforcement Program in November of 2014.33 Enforcement 
then shifted and “unless the alien pose[d] a demonstrable risk to national 
security, enforcement actions through the new program [would] only be 
taken against aliens who [were] convicted of speci cally enumerated 
crimes.”34 These enumerated crimes were generally higher-level offenses, 
and this change scaled back the reach of the program.35

C. Family Detention and Revisiting the Flores Settlement 
Agreement

Nevertheless, the Obama Administration continued to detain immigrant 
families in make-shift detention centers with deplorable conditions.36 
When the Administration was challenged on this policy, it defended family 
detention by citing deterrence of undocumented immigration and potential 

ight risks of the families.37 However, federal courts found both interests 
to be inadequate to sustain the practice.38 Beyond this, the 2014 in ux of 
unaccompanied minors from Central America had stretched immigration 
enforcement to its breaking point and created a full- edged humanitarian 

30. No. 11 C 5452, 2014 U.S. Dist. LEXIS 136965, at *2, *9 (N.D. Ill. Sept. 29, 2014) 
(addressing the issue of whether ICE violated the Fourth, Fifth, and Tenth amendments and 
exceeded its statutory authority when it issued detainers to local law enforcement agencies 
“without probable cause, without providing the subject with notice, and without providing a 
suf cient mechanism by which the subject can challenge the grounds for the detainer”).

31. 27 F. Supp. 3d 901 (N.D. Ill. 2014).
32. Johnson Secure Communities Memorandum, supra note 28, at 2 n.1.
33. Id. at 2–3.
34. Id. at 2.
35. See Memorandum from Jeh Charles Johnson, Sec’y of U.S. Dep’t of Homeland Sec., 

to Thomas S. Winkowski, Acting Dir., ICE, et al., Policies for the Apprehension, Detention 
and Removal of Undocumented Immigrants (Nov. 20, 2014), https://www.dhs.gov/sites/default/

les/publications/14_1120_memo_prosecutorial_discretion.pdf. For example, offenses such 
as terrorism, unlawful entry into the U.S., gang af liation, felonies, and “aggravated felonies” 
under INA § 101(a)(43) would be top priority. Id. at 3.

36. Dara Lind, Why Is the Obama Administration Still Fighting to Keep Immigrant Families 
Behind Bars, VOX (July 29, 2015, 2:20 PM), https://www.vox.com/2015/7/29/9067877/
family-detention-immigration- ores.

37. Id.
38. Id.
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crisis.39 At the end of June 2015, around 2,600 immigrant women and 
children were held in three family detention centers across the United 
States.40

On July 24, 2015, Judge Dolly Gee of the federal District Court for 
the Central District of California ruled that the Obama Administration’s 
long-term detention of children and their mothers who were apprehended 
crossing the border illegally violated the longstanding Flores Settlement 
Agreement (FSA) and that the families should be released immediately.41 
There was uncontradicted evidence presented in federal court of deplorable 
conditions in family detention facilities at that time.42 While ordering 
the Administration to develop a plan to release the families, Judge Gee 
decided that if a parent was detained with her child, immigration of cials 
should release her with the child, provided that they were not a ight or 
security risk.43

The FSA is key to understanding the current status of family separations 
at the border, and it is worthwhile to discuss its background. In 1997, the 
FSA “established a nationwide policy for the detention, treatment, and 
release of all alien children, both accompanied and unaccompanied.”44 It 
was Judge Gee’s interpretation of the FSA, cited above, that established 
that children accompanying apprehended adults could not be held in family 
detention for more than an average of twenty days.45 Under the FSA, 
of cials should rst attempt to place a child with a parent, whether or not 

39. Haeyoun Park, Q. and A.: Children at the Border, N.Y. TIMES (Oct. 21, 2014), https://
www.nytimes.com/interactive/2014/07/15/us/questions-about-the-border-kids.html.

40. Julia Preston, Judge Orders Release of Immigrant Children Detained by U.S., N.Y. 
TIMES (July 25, 2015), https://www.nytimes.com/2015/07/26/us/detained-immigrant-children-
judge-dolly-gee-ruling.html.

41. Id.; see Flores v. Lynch, 212 F. Supp. 3d 907 (C.D. Cal. 2015), aff’d in part, rev’d in 
part, 828 F.3d 898 (9th Cir. 2016).

42. Flores, 212 F. Supp. 3d at 916.
43. Id. at 916–17.
44. WILLIAM A. KANDEL, CONG. RES. SERV., R45266, THE TRUMP ADMINISTRATION’S “ZERO 

TOLERANCE” IMMIGRATION ENFORCEMENT POLICY 5 (July 20, 2018), https://digital.library.unt.
edu/ark:/67531/metadc1228517/; see Flores Settlement Agreement, supra note 18.

45. Judge Gee wrote:

At a given time and under extenuating circumstances, if 20 days is as fast as Defendants, 
in good faith and in the exercise of due diligence, can possibly go in screening family 
members for reasonable or credible fear, then the recently-implemented DHS polices 
[sic] may fall within the parameters of Paragraph 12A of the [FSA], especially if the brief 
extension of time will permit the DHS to keep the family unit together.

Flores, 212 F. Supp. 3d at 914.
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they are apprehended.46 If the parents are detained and cannot be released 
with the children, such children are typically treated as unaccompanied 
children and referred to the Of ce of Refugee Resettlement (ORR).47 For 
children who cannot be released, the FSA generally requires of cials to 
place them in nonsecure facilities run by agencies licensed for child care.48

Near the end of President Obama’s second term in of ce, family 
detentions were generally limited to less than three weeks and the 
immigrant families in question were released under supervision with ankle 
monitors until their asylum claims were processed.49 Secretary Johnson 
reported that apprehensions of family units at the southwest border peaked 
in the 2016 scal year at 77,674,50 and DHS managed this in ux of family 
units under these new guidelines.

II. The Trump “Zero Tolerance” Policy and Family Separation
President Trump’s immigration policy expanded enforcement at the 

southwest border and arguably implemented the policy recommendations 
outlined by Jeff Sessions in his Immigration Handbook for the New 
Republican Majority.51 The hardline approach to reducing undocumented 
immigration was understood to be a top political priority (if not the top 
priority) by President Trump and former Attorney General Jeff Sessions. 
It was not an in ux of undocumented immigration that caused President 
Trump to tighten border security, like President Obama faced in 2014. 

46. Judge Gee’s order provided as follows:

Unless otherwise required by the Agreement or the law, Defendants shall comply with 
Paragraph 14A of the Agreement by releasing class members without unnecessary delay 
in rst order of preference to a parent, including a parent who either was apprehended 
with a class member or presented herself or himself with a class member. Class members 
not released pursuant to Paragraph 14 of the [FSA] will be processed in accordance with 
the Agreement, including, as applicable, Paragraphs 6, 9, 21, 22, and 23.

Id. at 916.
47. Frequently Asked Questions Regarding Unaccompanied Alien Children, U.S. DEP’T OF 

HEALTH & HUMAN SERVS, HTTPS://WWW.HHS.GOV/PROGRAMS/SOCIAL-SERVICES/UNACCOMPANIED-
ALIEN-CHILDREN/FAQS/INDEX.HTML (last updated Aug. 7, 2018).

48. Id.
49. Julia Preston, A Rush of Central Americans Complicates Obama’s Immigration 

Task, N.Y. TIMES (Jan. 8, 2016), https://www.nytimes.com/2016/01/09/us/a-rush-of-central-
americans-compounds-obamas-immigration-task.html.

50. United States Border Patrol Southwest Family Unit Subject and Unaccompanied Alien 
Children Apprehensions Fiscal ear 201 , U.S. CUSTOMS & BORDER PROT., https://www.cbp.
gov/newsroom/stats/southwest-border-unaccompanied-children/fy-2016 (last updated June 17, 
2019) [hereinafter Unaccompanied Alien Children Apprehensions 201 ].

51. See SESSIONS, supra note 1.
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President Trump was ful lling campaign promises and sought to appease 
his constituency by increasing border enforcement.52 Security and the 
protection of the American worker were the stated twin aims of this policy 
approach.53

On January 25, 2017, Trump signed an executive order to restart the 
Secure Communities program.54 This order directed all agencies to “deploy 
all lawful means to secure the Nation’s southern border, to prevent further 
illegal immigration into the United States, and to repatriate illegal aliens 
swiftly, consistently, and humanely.”55 The plan included the following: 
(1) construction of a border wall and increase in detention capacity, (2) 
systematic reporting mechanisms across levels of government, (3) increase 
in number of administrative of cials, (4) increase in the number of judges, 
and (5) ending the policy of “catch and release.”56

Although apprehensions at the border were close to historical lows,57 
the Trump Administration publicly stated that undocumented immigration 
was a security threat and chastised any domestic resistance to harsher 
immigration policy.58 The proposed solution to this problem was the 
“zero tolerance” policy, speci cally the criminal prosecution of all 
undocumented border crossers and the end of “catch and release.” “Catch 
and release” referred to the practice of releasing some individuals or 
families in the U.S. interior under supervision while their asylum cases or 
other immigration proceedings were pending.59

52. See SARAH PIERCE ET AL., MIGRATION POLICY INST., TRUMP’S FIRST YEAR ON IMMIGRATION 
POLICY: RHETORIC VS. REALITY (2018), https://www.migrationpolicy.org/research/trump- rst-year 
-immigration-policy-rhetoric-vs-reality.

53. See id.
54. Exec. Order No. 13767, 82 Fed. Reg. 8793 (Jan. 30, 2017); see Secure Communities, 

supra note 23.
55. Exec. Order No. 13767, 82 Fed. Reg. at 8793.
56. Id. at 8794–96.
57. KANDEL, supra note 44, at 18 g. A-1.
58. See, e.g., Gregory Korte & Alan Gomez, Trump Ramps up Rhetoric on Undocumented 

Immigrants: “These Aren’t People. These Are Animals.”, USA TODAY (May 16, 2018), https://
www.usatoday.com/story/news/politics/2018/05/16/trump-immigrants-animals-mexico 
-democrats-sanctuary-cities/617252002/.

59. See Dara Lind, “Catch and Release,” Explained: The Heart of Trump’s New Border 
Agenda, VOX (Apr. 9, 2018), https://www.vox.com/2018/4/9/17190090/catch-release-loopholes 
-border-immigrants-trump.
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A. The “Zero Tolerance” Pilot Program
In fall of 2017, DHS started a secret pilot program in El Paso to prepare 

for the full rollout of the “zero tolerance” policy.60 During this program, 
Customs and Border Protection (CBP) of cials reported that their software 
prevented them from keeping records of which families had been separated, 
thereby creating an obstacle to reuni cation.61 Hundreds of families were 
separated during this pilot program and of cials tried to create spreadsheets 
and white board lists to keep track of families.62 Unfortunately these 
makeshift records were inadequate for tracking family separations. When 
these concerns were brought to the Trump Administration in Washington, 
the response was that these issues were “not a high enough priority to 
warrant the time and resources required for system modi cations.”63 
Furthermore, none of the agencies involved (i.e., CBP, ICE, ORR, and 
U.S. Department of Health and Human Services (HHS)) had the capacity 
to synchronize their systems to keep track of separated families; yet despite 
all this, the Trump Administration went forward with the “zero tolerance” 
policy knowing these issues were unresolved.64

B. The El Paso Five and the End of the Pilot Program
The pilot program of “zero tolerance” ended with the criminal trials 

of the El Paso Five, four parents and one grandparent, all from Central 
America, who were all separated from their children.65 They were all 
caregivers with children who crossed the southwest border. They were 
prosecuted for improper entry66 and detained without their children. Later, 
the El Paso Five were all convicted and received no information about 
their children until after their trials were over.67 The end of these trials also 
signaled the end of the “zero tolerance” pilot program, and the government 
evaluated the outcomes of the program at that point.68

60. Jonathan Blitzer, A New Report on Family Separations Shows the Depths of Trump’s 
Negligence, NEW YORKER (Dec. 6, 2019), https://www.newyorker.com/news/news-desk/a-new 
-report-on-family-separations-shows-the-depths-of-trumps-negligence.

61. Id.
62. Id.
63. Id. (internal quotation omitted).
64. Id.
65. Patrick Timmons, El Paso Case a Road Test for Prosecuting Migrant Parents, UPI (July 13, 

2018, 9:32 AM), https://www.upi.com/Top_News/US/2018/07/13/El-Paso-Five-case-a-road-tes 
-for-prosecuting-migrant-parents/3171531487742/.

66. See 8 U.S.C. § 1325(a).
67. See Timmons, supra note 65.
68. Id.
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Consequently, the government was emboldened by the results in 
the El Paso Five cases, and by the fact that border of cials reported in 
a memo to Secretary of Homeland Security Kirstjen Nielsen that these 
prosecutions and family separations resulted in a 64% drop in unlawful 
family border crossings in the El Paso Sector.69 This seemed to be the 
deterrent effect that the Trump Administration wanted. In the eyes of the 
Trump Administration, the ground was now ready for a full rollout of the 
“zero tolerance” policy.

C. The Full Implementation of “Zero Tolerance”
As stated above, the policy of “zero tolerance” involved the criminal 

prosecution of all individuals, including parents with children, who 
crossed the border between ports of entry without the requisite 
immigration documents.70 Unlike previous administrations, no exceptions 
to prosecution were made for asylum seekers if they crossed the border 
between ports of entry without immigration documents.71

Rather than processing apprehended immigrants through civil removal 
proceedings, the Trump Administration chose to prosecute immigrants 
under criminal statutes.72 Under the Immigration and Nationality Act 
(INA), unauthorized border crossers can be prosecuted for illegal entry, 
illegal reentry, or assisting someone in illegal entry.73 In contrast, previous 
administrations decided to remove offenders rather than use the criminal 
justice system to prosecute. As a consequence of this unprecedented shift, 
the system was not equipped to handle the number of prosecutions because 
families and parents were rarely prosecuted for illegal entry in the past.74

In prior administrations, family detention centers were used to house 
whole families together while their immigration cases were pending, or 

69. Maria Sacchetti, Top Homeland Security Of cials Urge Criminal Prosecution of 
Parents Crossing Border with Children, WASH. POST (Apr. 26, 2018, 7:58 PM), https://
www.washingtonpost.com/local/immigration/top-homeland-security-of cials-urge-criminal-
prosecution-of-parents-who-cross-border-with-children/2018/04/26/a0bdcee0-4964-11e8-
8b5a-3b1697adcc2a_story.html?noredirect=on.

 70. KANDEL, supra note 44, at 7–8.
71. Sergio Garcia, The Unconstitutional Prosecution of Asylum-Seeking Parents Under 

Trump’s Family Separation, 47 HASTINGS CONST. L.Q. 49 (2019); Dara Lind, Beyond Family 
Separation: Trump’s Ongoing War on Asylum, Explained, VOX (Aug. 6, 2018, 9:30 AM), https://
www.vox.com/explainers/2018/8/6/17501404/trump-asylum-separate-legal-de nition.

72. Tim O’Shea & Theresa Cardinal Brown, Why Are Families Being Separated at the 
Border? An Explainer, BIPARTISAN POL’Y CTR. (June 13, 2018), https://bipartisanpolicy.org/
blog/why-are-families-being-separated-at-the-border-an-explainer/.

73. Id.; see also 8 U.S.C. § 1325 (2018).
74. O’Shea & Brown, supra note 72.
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these families might be released under some sort of supervision.75 In the 
past, children would only be separated from their families in cases where 
identity and familial relationship could not be established, where there was 
suspicion of child traf cking, or when there was no more space in family 
detention centers.76 Both the Obama and Trump administrations attempted 
to increase capacity to detain families and children, rather than release 
them until their court dates. However, the “zero tolerance” policy was “the 

rst time that a policy resulting in [family] separation [was] being applied 
across the board.”77

Eventually, the Trump Administration apprehended 90,563 family units 
from October 2017 through August 31, 2018,78 a more-than 16% increase 
from the Obama Administration’s highest family unit apprehension 
numbers in the 2016 scal year cited above.79 With the new “zero 
tolerance” policy, immigration courts and family detention centers were 
stretched to their breaking point.

With these policies in place, if a family unit was apprehended 
crossing illegally between ports of entry (or even if a family presented 
themselves at a port of entry and requested asylum), the “zero tolerance 
policy” mandated that border patrol refer all adult immigrants to the 
Department of Justice (DOJ) for criminal prosecution. Processing all of 
these individuals created a backlog in the immigration courts, and because 
immigration enforcement agencies could not detain a child for more than 
twenty days under the FSA,80 immigration agencies separated children 
from their parents and funneled them into the foster care system. The 
children who accompanied apprehended adult parents were not allowed 
to be incarcerated in adult criminal detention centers with their parents; 
thus, the children were processed as unaccompanied children. Then these 
children were transferred to the custody of ORR, which placed them in 
agency-supervised, state-licensed shelters. If possible, the ORR attempted 
to place the children with relatives, sponsors, or foster care.

75. Id.
76. Id.
77. Id.
78. Patrick Timmons, Crackdown at U.S.-Mexico Border Shows Asylum System in 

Crisis, UPI (Oct. 8, 2018, 3:37 PM), https://www.upi.com/Top_News/US/2018/10/08/
Crackdown-at-US-Mexico-border-shows-asylum-system-in-crisis/1941539024455/.

79. See Unaccompanied Alien Children Apprehensions 201 , supra note 50, and 
accompanying text.

80. See Park, supra note 39.
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Prior to “zero tolerance” in the 2017 scal year, border patrol separated 
1,065 (1.4%) of 75,622 alien family units.81 In the ve months prior to 
the enactment of the “zero-tolerance” policy, border patrol separated 703 
(2.3%) of 31,102 alien families.82

D. The End of “Zero Tolerance”
After family separations began, there was great national outcry and 

confusion about the scale of implementation. DHS rst reported gures in 
June 2018, showing that 2,342 children were separated from their parents 
between May 5 and June 9.83 The Trump Administration subsequently 
reported that 2,815 children who were separated from their parents were in 
ORR custody as of June 26, 2018 (the date when a preliminary injunction 
was issued).84 

President Trump issued an executive order on June 20, 2018, that ended 
family separations, prioritized the cases of detained families, and ordered 
the establishment of more family detention facilities.85 The order also 
required the Attorney General to seek a modi cation of the FSA so that 
families could be detained together for a longer duration.86

Soon thereafter, on June 25, 2018, CBP temporarily stopped referring 
for criminal prosecution adults who crossed the border with children 
because ICE lacked bed space in family detention centers.87 On the same 
day, the Trump White House announced that “zero tolerance” would be in 
force as soon as more resources were acquired.88

On June 26, 2018, the Trump Administration’s practice of separating 
families was nally reversed by Judge Dana Sabraw of the U.S. District 
Court for the Southern District of California, who issued a preliminary 

81. KANDEL, supra note 44, at 8.
82. Id. at 8–9.
83. Sen. Dianne Feinstein, Many Republicans Say They Oppose Family Separation. But None 

Have Joined Our Bill, WASH. POST (June 20, 2018, 12:05 PM), https://www.washingtonpost.
com/news/theworldpost/wp/2018/06/20/family-separation/?utm_term=.16f9e860aea7; see 
also Arit John & Jennifer Epstein, All About the U.S. Separating Families at Its Border, 
BLOOMBERG (June 18, 2018, 2:30 PM), https://www.bloomberg.com/news/articles/2018-06-18/
all-about-the-u-s-separating-families-at-its-border-quicktake.

84. JOINT STATUS REPORT at 1–3, Ms. L. v. U.S. Immigr. & Customs Enf’t, No. 3:18-cv-
00428 (S.D. Cal. Mar. 4, 2020), ECF No. 519; see infra notes 89–91 and accompanying text.

85. Exec. Order No. 13841, 83 Fed. Reg. 29435 (2018).
86. Id.; see KANDEL, supra note 44, at 9.
87. Ron Nixon et al., Border Of cials Suspend Handing Over Migrant Families to 

Prosecutors, N.Y. TIMES (June 25, 2018), https://www.nytimes.com/2018/06/25/us/politics/
border-of cials-suspend-handing-over-migrant-families-to-prosecutors.html.

88. Id.
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injunction in a class action lawsuit led by the American Civil Liberties 
Union (ACLU).89 The court ordered all separated families to be reunited 
within thirty days, and fourteen days for children under the age of ve.90 
Furthermore, the order stipulated that immigrant children could only be 
separated from their parents if the adults were determined to be un t or to 
present a danger to the children, and it also generally provided that parents 
could not be deported without their children.91

Besides these developments, on July 9, 2018, Judge Gee, who oversees 
the FSA, ruled against DOJ’s request to modify the agreement. Judge Gee 
held that there was no basis for amending the FSA and therefore alien 
minors could not be detained past twenty days, irrespective of any pending 
prosecution of the parents.92

Subsequently, on July 10, 2018, ICE of cials stated that reunited 
families would take part in alternatives to detention programs, such as 
ankle monitor supervision, and would be released into the U.S. interior.93 
A status report led in Ms. L. in March 2020 showed that 2,166 out of 
2,815 children covered by the court’s reporting requirements had been 
reuni ed with their parents.94 

In a more recent status report led in October 2020, plaintiffs in Ms. 
L. indicated they had identi ed 1,556 children of potential expanded 
class members (a number that includes families separated by immigration 

89. The ACLU case, Ms. L., was originally led on behalf of two families separated at the 
southwest border: a woman from the Democratic Republic of the Congo who, at a port of entry, 
was separated from her six-year-old daughter for ve months, and a woman from Brazil who, 
crossing into the United States illegally between ports of entry, was separated from her fourteen-
year-old son for eight months. Ms. L. v. U.S. Immigr. & Customs Enf’t, 310 F. Supp. 3d 1133, 
1137 (S.D. Cal. 2018), modi ed, 330 F.R.D. 284 (S.D. Cal. 2019), enforcement granted in part, 
denied in part sub nom. Ms. L. v. U.S. Immigr. & Customs Enf’t, 415 F. Supp. 3d 980 (S.D. 
Cal. 2020).

90. Id. at 1149.
91. Id.; see Michael D. Shear et al., Federal Judge in California Halts Splitting of Migrant 

Families at Border, N.Y. TIMES (June 26, 2018), https://www.nytimes.com/2018/06/26/us/
politics/family-separations-congress-states.html.

92. Flores v. Sessions, No. CV 85-4544-DMG (AGRx), 2018 WL 4945000 (C.D. Cal. July 
9, 2018); see Miriam Jordan & Manny Fernandez, Judge Rejects Long Detentions of Migrant 
Families, Dealing Trump Another Setback, N.Y. TIMES (July 9, 2018), https://www.nytimes.
com/2018/07/09/us/migrants-family-separation-reuni cation.html.

93. Miriam Jordan et al., As Migrant Families Are Reunited, Some Children Don’t Recognize 
Their Mothers, N.Y. TIMES (July 10, 2018), https://www.nytimes.com/2018/07/10/us/politics/
trump-administration-catch-and-release-migrants.html.

94. JOINT STATUS REPORT, supra note 84, at 1–3, Table 1. Six hundred thirty-one children 
were discharged from ORR under other circumstances, such as placement with sponsors or 
turning eighteen years old. Id. at 3.
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of cials as early as July 1, 201795), with 1,134 being con rmed by the 
government.96 Of this undisputed group of children of expanded class 
members, the government provided a contact number for a sponsor or 
parent for 1,030 of the children.97 Ultimately, the reuni cation effort for 
this group of children had, as of the date of the report, failed to reach 
the parents of 545 children (apart from the 104 children for whom the 
government had provided no contact information).98 

The reuni cation process was delayed because the family separations 
were mismanaged from the beginning. From the outset, immigration 
enforcement had no plan to reunify parents with children and no memos 
were drafted to provide guidelines to deal with family separations. Border 
Patrol agents were classifying children, whose accompanying parents were 
being criminally prosecuted for illegal border crossings, as unaccompanied 
minors and could not register a family identi cation number for all 
members of the family unit.99 The lack of family identi cation numbers 
that could be used to locate parents and children made reunifying families 
extremely dif cult.100 In prior administrations, a child and parent would 
be given a family identi cation number just in case they were separated 
in order to facilitate reuni cation.101 Adding insult to injury, the Trump 
Administration separated families even when there was no nding made 
that the parent was a threat to the child.102

By September 2018, more children were in immigration detention 
centers than ever before.103 The overall number of children reached 
12,800, over ve times the number of migrant children detained in May 
2017 (a total of 2,400 children).104 This massive increase was not due to 
“an in ux of children entering the country, but a reduction in the number 
being released to live with families and other sponsors.”105

95. Ms. L. v. U.S Immigration & Customs Enf’t, 330 F.R.D. 284, 292–93 (S.D. Cal. 2019). 
96. JOINT STATUS REPORT at 6–7, Ms. L. v. U.S. Immigr. & Customs Enf’t, No. 3:18-cv-

00428 (S.D. Cal. Oct. 20, 2020), ECF No. 556.
97. Id. at 6–7, 6 n.11.
98. See id.
99. The Daily: “Divided,” Part 2: The Chaos of Reuni cation, N.Y. TIMES (Aug. 24, 2018), 

https://nyti.ms/2BIT9Hp.
100. Id.
101. Id.
102. Id.
103. Caitlin Dickerson, Detention of Migrant Children Has Skyrocketed to Highest Levels 

Ever, N.Y. TIMES (Sept. 12, 2018), https://www.nytimes.com/2018/09/12/us/migrant-children-
detention.html.

104. Id.
105. Id. (interpreting data collected by the Department of Health and Human Services).
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The Trump Administration weighed its options with regard to 
immigration enforcement and migrant families.106 Family separations 
were not resurrected, but the Trump Administration considered other ways 
to deter immigrant families from attempting to enter the U.S. without 
immigration documents. The Trump Administration’s approaches included 
building an $11 billion border wall107 and implementing the Migration 
Protection Protocols unveiled in early 2019.108

III. The Psychological Impact of Family Detentions  
and Separations

A multitude of social workers, immigration attorneys, legal organizations, 
and medical organizations have spoken out against the unacceptable 
psychological consequences of family separations brought about by 
the “zero tolerance” policy. There have been reports of developmental 
regression and lasting psychological damage in children even after they 
have been reunited with their parents.109 These children often exhibit fear 
of abandonment and experience attachment issues.110

The president of the American Psychological Association, Dr. Jessica 
Henderson Daniel, issued a brief statement in May 2018 regarding the 
detrimental impact of family separations forced upon families who were 
attempting to enter the United States without proper documentation. Dr. 
Daniel stated the “longer that children and parents are separated, the greater 
the reported symptoms of anxiety and depression for the children.”111

106. Nick Miroff et al., Trump Administration Weighs New Family-Separation Effort at 
Border, WASH. POST (Oct. 12, 2018), https://www.washingtonpost.com/local/immigration/
trump-administration-weighs-new-family-separation-effort-at-border/2018/10/12/45895cce-
cd7b-11e8-920f-dd52e1ae4570_story.html?noredirect=on&utm_term=.47c2fab3608e.

107. John Burnett, $11 Billion and Counting: Trump’s Border Wall Would Be the World’s 
Most Costly, NPR (Jan. 19, 2020), https://www.npr.org/2020/01/19/797319968/-11-billion-and-
counting-trumps-border-wall-would-be-the-world-s-most-costly.

108. Press Release, U.S. Dep’t of Homeland Sec., Migrant Protection Protocols (Jan. 24, 2019), 
https://www.dhs.gov/news/2019/01/24/migrant-protection-protocols (“The Migrant Protection 
Protocols (MPP) are a U.S. Government action whereby certain foreign individuals entering or 
seeking admission to the U.S. from Mexico illegally or without proper documentation may be 
returned to Mexico and wait outside of the U.S. for the duration of their immigration proceedings, 
where Mexico will provide them with all appropriate humanitarian protections for the duration of 
their stay.”).

109. See, e.g., Miriam Jordan, A Migrant Boy Joins His Mother, but He Is Not the Same, N.Y. 
TIMES (July 31, 2018), https://www.nytimes.com/2018/07/31/us/migrant-children-separation-
anxiety.html.

110. Id.
111. Press Release, Am. Psychological Ass’n, Statement of APA President Regarding the 

Traumatic Effects of Separating Immigrant Families (May 29, 2018), https://www.apa.org/
news/press/releases/2018/05/separating-immigrant-families.aspx.
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Similarly, around the same time, the American Academy of Pediatrics 
(AAP) released a policy statement written by Dr. Collen Kraft condemning 
immigrant family separations and family detentions at the southwest 
border. Dr. Kraft emphasized that “[s]tudies of detained immigrants 
have shown that children and parents may suffer negative physical and 
emotional symptoms from detention, including anxiety, depression 
and posttraumatic stress disorder.”112 Dr. Kraft reported that immigrant 
children are traumatized in detention centers when they are forced to sleep 
on cement oors and use open toilets, are constantly exposed to light, 
are given insuf cient food and water, lack bathing facilities, and deal 
with extremely cold temperatures.113 Dr. Kraft also wrote a prior letter 
asserting that “family separation causes irreparable harm to children.”114 
She explained that “[t]his type of highly stressful experience can disrupt 
the building of children’s brain architecture. Prolonged exposure to 
serious stress known as ‘toxic stress’ can lead to lifelong health 
consequences.”115

Furthermore, the AAP released a policy statement in 2017 that outlined 
the issues surrounding family detention, and provided a number of 
recommendations including the following:

Separation of a parent or primary caregiver from his or her children 
should never occur, unless there are concerns for safety of the child 
at the hand of parent. Efforts should always be made to ensure that 
children separated from other relatives are able to maintain contact 
with them during detention.116

The American Medical Association (AMA) also urged the Trump 
Administration to stop its “zero tolerance” policy because it would only 
exacerbate the stress and trauma refugee families face when seeking refuge 
in a foreign nation.117 AMA Chief Executive Of cer and Executive Vice 
President Dr. James Madara noted that the trauma of family separations 

112. Colleen Kraft, AAP Statement on Executive Order on Family Separation (June 20, 
2018) (on le with author).

113. Id.
114. Colleen Kraft, AAP Statement Opposing the Border Security and Immigration Reform 

Act (June 15, 2018) (on le with author).
115. Id.
116. JULIE M. LINTON ET AL., AM. ACAD. PEDIATRICS, DETENTION OF IMMIGRANT CHILDREN 7 

(2017), https://pediatrics.aappublications.org/content/pediatrics/139/5/e20170483.full.pdf.
117. Press Release, Am. Med. Ass’n, AMA Urges Administration to Withdraw “Zero 

Tolerance” Policy (June 20, 2018), https://www.ama-assn.org/press-center/press-release/
ama-urges-administration-withdraw-zero-tolerance-policy.
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could “create negative health impacts that can last an individual’s entire 
lifespan.”118

IV. The State of the Law Regarding Unlawful Immigration of 
Family Units

Neither the Constitution nor the federal or administrative law of the 
United States requires the separation of immigrant family units that cross 
the U.S. border without documentation. However, it should be recognized 
that there are national interests, such as security and economic stability, 
that are often balanced against the interests of the immigrants attempting 
to enter the United States. The Trump Administration’s attempt to 
criminally prosecute all unlawful immigration led to the legal paradox of 
family separation outlined below. The increase in criminal prosecutions 
of unlawful immigrant parents with children led to con icting mandates 
between federal precedent and federal regulations. Federal precedent 
allows for only short-term detention of children, and federal regulations do 
not allow children to be held in federal detention facilities for immigrant 
parents awaiting prosecution. The following is a sketch of the legal 
landscape that ultimately led to the family separation controversy.

In terms of statutory authority, the Immigration and Nationality Act 
(INA) codi es both civil and criminal penalties for foreign nationals who 
attempt to enter the U.S. without inspection, and for those who enter the 
U.S. legally but overstay their visas.119 These offenders are subject to 
removal (deportation) and go through a formal court process.120

Additionally, the INA codi es criminal penalties for “(1) persons who 
enter or attempt to enter the United States illegally between ports of 
entry, (2) persons who elude examination or inspection by immigration 
of cers, or (3) persons who attempt to enter or obtain entry to the United 
States through fraud or willful misrepresentation.”121 Unlawful reentry 
into the United States is also criminalized in the INA.122 Therefore, all 
parents of unlawfully entering family units are subject to prosecution by 
DOJ in federal criminal courts, at least in theory. Thus, one of the Trump 
Administration’s main arguments supporting family separation was that 
it was necessary for the enforcement and prosecution of immigration law 

118. Id.
119. See 8 U.S.C § 1325.
120. KANDEL, supra note 44, at 3.
121. Id.; see 8 U.S.C. § 1325.
122. See 8 U.S.C. § 1326.
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because parents would need to be transferred to federal detention facilities 
where children were not allowed.

It is worth mentioning that courts have long recognized that the 
legislative and executive branches wield plenary power within the 
immigration context: the power to exclude aliens from the United States, 
which is among the most comprehensive powers of government.123 But 
are there constitutional arguments that would prevent the executive branch 
from using its plenary power to separate immigrant families? Judge Dana 
Sabraw, of the U.S. District Court for the Southern District of California, 
seems to have answered in the af rmative.124 Judge Sabraw held that the 
plaintiffs in the Ms. L case, a class action case challenging the validity of 
the zero tolerance policy and family separations, had a strong likelihood 
of success in their due process claim against the federal government. 
The judge also ordered that all separated families be reuni ed, and status 
reports of reuni cation progress are still regularly being led.125

Although immigrants may lack some procedural due process rights,126 
the protections of the Fifth Amendment’s due process clause apply 
to all “persons,” not merely U.S. citizens.127 In most of the Trump 
Administration’s child separation cases there were no showings in court 
that the parents were un t to care for their children, and this violated the 
Fifth Amendment protections of the family liberty interest to stay together 
(substantive due process) and procedural due process.

Family integrity is one of the most fundamental liberty interests the 
Constitution protects. Indeed, the Supreme Court declared in Santosky v. 
Kramer128 that there is a “fundamental liberty interest of natural parents 
in the care, custody, and management of their child.”129 This parental 
liberty interest includes the control over the establishment of the home 

123. See, e.g., Kleindienst v. Mandel, 408 U.S. 753, 766 (1972).
124. Ms. L. v. U.S. Immigr. & Customs Enf’t, 310 F. Supp. 3d 1133, 1149 (S.D. Cal. 2018), 

modi ed, 330 F.R.D. 284 (S.D. Cal. 2019), enforcement granted in part, denied in part sub nom. 
Ms. L. v. U.S. Immigr. & Customs Enf’t, 415 F. Supp. 3d 980 (S.D. Cal. 2020).

125. See, e.g., JOINT STATUS REPORT, Ms. L. v. U.S. Immigr. & Customs Enf’t, No. 3:18-cv-
00428 (S.D. Cal. Oct. 20, 2020), ECF No. 556.

126. See Kwai Fun Wong v. United States, 373 F.3d 952, 971–73 (9th Cir. 2004) (discussing 
that non-admitted aliens have “no procedural due process rights in the admission process,” but 
have other constitutional protections).

127. Plyer v. Doe, 457 U.S. 202, 210 (1982) (“Aliens, even aliens whose presence in this 
country is unlawful, have long been recognized as ‘persons’ guaranteed due process of law by 
the Fifth and Fourteenth Amendments.”).

128. 455 U.S. 745 (1982).
129. Id. at 753.
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and the upbringing of a child.130 The Fifth and Fourteenth Amendments 
guarantee more than fair procedure for interference with family integrity. 
There is also a substantive component that “provides heightened protection 
against government interference” with this right.131

In this sense, the Constitution protects parents from being separated 
from their children without due process of law.132 The government must 
prove that a parent is un t in order to separate their children from them.133 
Thus, if we view family separation as a sort of punishment or substantial 
encroachment on a liberty interest, then the federal government is 
prohibited from meting out this punishment, which deprives these families 
of liberty without due process.

The Trump Administration’s violation of this longstanding fundamental 
liberty interest is a de nite break with past enforcement. In terms of 
administrative policy, in June 2018 the DHS reported that it had a policy 
of separating children from adults when (1) it could not determine identity 
or family relationship, (2) it found that the child was being smuggled or 
traf cked or was at risk (including possible child abuse), or (3) the parent 
or legal guardian was referred to criminal prosecution.134 Under “zero 
tolerance” prosecutions, family separations were extended to all families 
apprehended at the border trying to cross without inspection.

A. The Ms. L. Case and Legal Challenges to Family Separation in 
the Civil Law Context

In Ms. L., the Trump Administration argued that since no citizens have 
the right to be detained with their children in pretrial criminal proceedings, 
immigrants apprehended at the border do not have that right either.135 This 
comparison loses sight of the misused discretion involved in criminally 
prosecuting immigrant parents with children, which forced the separation 

130. See Meyer v. Nebraska, 262 U.S. 390, 399 (1923); Pierce v. Soc’y of Sisters, 268 U.S. 
510, 534–35 (1925).

131. Washington v. Glucksberg, 521 U.S. 702, 720 (1997).
132. Even parents accused of abuse or neglect of their children are afforded procedural 

due process prior to the government terminating their parental rights. See Santosky, 455 U.S. at 
747–48, 758–70.

133. See Stanley v. Illinois, 405 U.S. 645 (1972).
134. Press Release, U.S. Dep’t of Homeland Sec., Myth vs. Fact: DHS Zero-Tolerance Policy 

(June 18, 2018), https://www.dhs.gov/news/2018/06/18/myth-vs-fact-dhs-zero-tolerance-policy.
135. Respondents’ Response in Opposition to Petitioner Ms. L’s Motion for Preliminary 

Injunction at 1, 16–17, Ms. L. v. U.S. Immigr. & Customs Enf’t, 310 F. Supp. 3d 1133 (S.D. Cal. 
2018) (No. 18cv0428 DMS (MDD)), modi ed, 330 F.R.D. 284 (S.D. Cal. 2019), enforcement 
granted in part, denied in part sub nom. Ms. L. v. U.S. Immigr. & Customs Enf’t, 415 F. Supp. 
3d 980 (S.D. Cal. 2020).
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of families in the rst place. Even if one believes that the executive branch 
can theoretically enforce the law to its fullest extent and prosecute these 
parents and separate them from their children, if these parents are t to care 
for their children, then humanitarian concerns and constitutional liberties 
outweigh the desire for a draconian application of the law. Forcibly 
separating families for extended periods of time causes irreparable harm 
to parents and children,136 a fact that hardly needs scholarly support, and 
the federal government should respect family integrity by only resorting to 
criminal prosecution and separation when children are endangered.

Furthermore, the rules governing detention of adult aliens are different 
than those governing alien children apprehended at the border. While the 
INA grants the federal government wide discretion to detain adult aliens 
during pending removal proceedings,137 child detentions function under 
the FSA (applying to all alien children), and other laws may also apply in 
unaccompanied children cases.138

The primary issue boils down to whether prosecuting adults from 
family units apprehended at the border and the resulting separation of 
children from parents to deter future undocumented immigration is legal. 
Challenging this policy, plaintiffs in the Ms. L. case claimed that family 
separation violated their due process rights under the Fifth Amendment 
to the Constitution, the Administrative Procedure Act (APA), 5 U.S.C. § 
706, and the Asylum Statute, 8 U.S.C. § 1158.139 However, Judge Sabraw 
dismissed the APA and Asylum Statute claims because of the plaintiffs’ 
failure to state a claim.140 The APA claim failed because the family 

136. See supra Part III; see also Petitioner-Plaintiff’s Memorandum in Support of Motion 
for Preliminary Injunction Exs. 1–8, Ms. L. v. U.S. Immigr. & Customs Enf’t, 310 F. Supp. 3d 
1133 (S.D. Cal. 2018) (No. 18cv0428 DMS (MDD), modi ed, 330 F.R.D. 284 (S.D. Cal. 2019), 
enforcement granted in part, denied in part sub nom. Ms. L. v. U.S. Immigration & Customs 
Enf’t, 415 F. Supp. 3d 980 (S.D. Cal. 2020) (containing statements from various experts that 
state the detrimental impact family separations have on child well-being).

137. ALISON SISKIN, CONG. RES. SERV., RL32369, IMMIGRATION-RELATED DETENTION: 
CURRENT LEGISLATIVE ISSUES 2–3 (Jan. 12, 2012), https://digitalcommons.ilr.cornell.edu/
key_workplace/882/.

138. KANDEL, supra note 44, at 5 (discussing the Homeland Security Act of 2002, Pub. L. 
No. 107-296, § 462, 116 Stat. 2202 (codi ed as amended at 6 U.S.C. § 279), and the William 
Wilberforce Traf cking Victims Protection Reauthorization Act of 2008, Pub. L. No. 110-457, § 
235, 122 Stat. 5044 (codi ed as amended at 8 U.S.C. § 1232)).

139. See Ms. L. v. U.S. Immigr. & Customs Enf’t, 302 F. Supp. 3d 1149, 1154 (S.D. Cal. 
2018) (summarizing claims).

140. Id. at 1167–68.
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separations were not alleged to be “ nal agency actions,”141 and the court 
held that there was no private right of action under the Asylum Statute.142 
So, only the due process claim survived in the Ms. L. lawsuit.143 The most 
recent order on plaintiffs’ motion to enforce the preliminary injunction in 
Ms. L. was mostly denied, and the court found that the government had 
stopped systematically separating families.144

The district court properly found that the plaintiffs in Ms. L. stated a 
due process claim. Where substantive due process claims are asserted 
in a lawsuit, “the ‘threshold question is whether the behavior of the 
governmental of cer is so egregious, so outrageous, that it may fairly be 
said to shock the contemporary conscience.’”145 This standard aims at 
prohibiting

governmental conduct that violates the “decencies of civilized 
conduct,” interferes with rights “‘implicit in the concept of ordered 
liberty[,]’” and is so “‘brutal’ and ‘offensive’ that it [does] not 
comport with traditional ideas of fair play and decency[.]”146

Accordingly, substantive due process protects all persons against arbitrary 
government power.147

There is a strong case to be made that separating parents from their 
children without a showing that the parent is un t “shocks the conscience.” 
Family detention and separation causes physical and psychological 
harm to children.148 Some children come out of these experiences with 

141. Id. (quoting 5 U.S.C. § 704). This term relates to the pending nature of an agency’s 
decision; if an agency has not made a nal decision on a matter, that “decision” or agency action 
cannot be challenged. See id. (quoting U.S. Army Corps of Eng’rs v. Hawkes Co., 136 S. Ct. 
1807, 1813 (2016)).

142. Id. at 1168 (quoting 8 U.S.C. § 1158(d)(7) (“Nothing in this subsection shall be 
construed to create any substantive or procedural right or bene t that is legally enforceable by 
any party against the United States or its agencies or of cers or any other person.”)).

143. Id. at 1161–67.
144. Ms. L. v. U.S. Immigr. & Customs Enf’t, 415 F. Supp. 3d 980, 997–98 (S.D. Cal. 2020).
145. Ms. L., 302 F. Supp. 3d at 1165 (quoting Cnty. of Sacramento v. Lewis, 523 U.S. 833, 

847 n.8 (1998)).
146. Id. at 1166 (citations omitted; quoting Rochin v. California, 342 U.S. 165, 173 (1952); 

id. at 169 (citation omitted); and Breithaupt v. Abram, 352 U.S. 432, 435 (1957)).
147. Id.
148. See Dylan Gee, I Study Kids Who Were Separated from Their Parents. The Trauma 

Could Change Their Brains Forever, VOX (June 20, 2018), https://www.vox.com/ rst-person 
/2018/6/20/17482698/tender-age-family-separation-border-immigrants-children.
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irreparable psychological damage, and others have even died in custody.149 
Even when reunited, the children are sometimes never the same again. 
The detention centers are overcrowded and unsanitary and lack adequate 
food and medical care.150 The trauma and pain that have resulted from the 
“zero tolerance” policy are extremely well documented, and to many this 
is the epitome of arbitrary government power. Time will tell if the federal 
courts will ultimately prohibit this practice of family separations in the 
immigration context.

B. Separating Families and Prosecuting Parents Is 
Unconstitutional in a Criminal Context

In criminal courts, migrant parents have full constitutional rights, as 
would any criminal defendant, and arguably “zero tolerance” prosecutions 
have violated these rights. The federal public defender who represented the 
El Paso Five, Sergio Garcia, wrote an article arguing that “zero tolerance” 
criminal prosecutions of migrant parents who are separated from their 
children are unconstitutional for the following reasons:

(1) the plea bargains involve duress;
(2) the prosecutions violate the right to a fair trial;
(3) the prosecutions violate the right against self-incrimination;
(4)  the prosecutors are forced to eschew duties imposed by Brady 

v. Maryland;151

(5)  the deportations may effectively result in termination of 
parental rights without due process; and

(6)  the family separations constitute cruel and unusual 
punishment.152

149. Nicole Goodkind, Trump Of cials Acknowledge Sixth Migrant Child Death in U.S. 
Custody in  Months After None the Previous Decade, NEWSWEEK (May 23, 3019), https://www.
newsweek.com/border-family-separation-child-death-democrats-investigate-1434591.

150. See U.S. COMM’N ON CIVIL RIGHTS, TRAUMA AT THE BORDER: THE HUMAN COST OF 
INHUMANE IMMIGRATION POLICIES 57–68 (2019), https://www.usccr.gov/pubs/2019/10-24-
Trauma-at-the-Border.pdf.

151. 373 U.S. 83 (1963).
152. Garcia, supra note 71.
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While these arguments failed when the Fifth Circuit reviewed the El Paso 
Five cases,153 the claims are legally sound and may have traction in other 
jurisdictions if raised again. A brief analysis of these arguments follows.

Garcia argues that a migrant parent cannot voluntarily enter a guilty 
plea when they do not know where their children are being held by 
the government. To pressure parents into accepting a plea deal when 
the whereabouts of their children are unknown is duress in Garcia’s 
analysis.154 There can be no voluntariness in a decision to plead guilty 
when a defendant’s child is held hostage. This lack of voluntariness in 
entering pleas is a violation of due process and, therefore, void by law.155 
Therefore, plea deals struck by the government with parents in this 
vulnerable position are invalid and unconstitutional.

Moreover, how can one have a fair trial if a key material witness is 
spirited away by the government and nowhere to be found? This was 
the situation of parents prosecuted under “zero tolerance.” Key material 
witnesses, their children, were prevented from testifying by the U.S. 
government.156 The government prevented the children from testifying 
by failing to inform parents of the whereabouts of their children. The 
testimony of these children could support defenses and provide evidence 
of conditions of the country of origin that support an asylum claim. If 
these key witnesses are kept from these migrant parents, only the parents 
themselves can testify on their own behalf.

This brings us to Garcia’s next point: Forcing migrant parents to 
testify against themselves violates the Fifth Amendment right against 
self-incrimination.157 Essentially, if the government refuses to release a 
key material witness, then these parents can only present a defense by 
testifying on their own behalf. Or these parents can choose not to testify 
and, therefore, present no testimony to the court. These parents nd 

153. United States v. Vasquez-Hernandez, 924 F.3d 164, 169, 171, 172 (5th Cir. 2019) 
(af rming district court’s judgment because “[n]othing in [8 U.S.C.] § 1225(b)(1)(A)(ii) 
prevent[ed] the government from initiating a criminal prosecution before or even during the 
mandated asylum process”; their deportation without their children “was not a punishment 
imposed or even caused by [their] § 1325(a) misdemeanor convictions”; there was no Brady 
violation since the appellants “‘made [no] effort to call the children as witnesses,’” and “the 
children’s testimony would not have been material to a duress defense”; “[t]he fair trial claim 
simply repackage[d] the Brady claim”; and the self-incrimination claim failed as “[n]othing in 
the record suggest[ed] that the government prevented the children from testifying” or “exerted 
undue pressure on Appellants to testify”) (citation omitted).

154. Garcia, supra note 71, at 54.
155. Id. at 53–54 (citing McCarthy v. United States, 394 U.S. 459, 466 (1969)).
156. See Timmons, supra note 65 (discussing the El Paso Five case and how the whereabouts 

of defendants’ children were not revealed until after the trials).
157. Garcia, supra note 71, at 61.
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themselves between a rock and a hard place with no recourse. This is yet 
another violation of their constitutional right to a fair trial.158

Furthermore, the Brady rule is violated by prosecutors who fail to 
disclose the speci c whereabouts of the children of the parents prosecuted 
under “zero tolerance.”159 Brady v. Maryland established that prosecutors 
have a duty to disclose exculpatory evidence to a defendant.160 In this case, 
the exculpatory evidence would be the testimony of the defendant’s child 
that may support an asylum claim or other defense, but the government 
did not divulge the speci c whereabouts of the defendants’ children until it 
was too late. Abuse of prosecutorial discretion by not making the children 
available for testimony in these cases would constitute bad faith and 
violate due process even if this “testimony is considered only potentially 
useful rather than exculpatory.”161

One might even argue that separating families, prosecuting parents, 
and deporting them without their children is tantamount to termination 
of their parental rights.162 The children may enter foster care and later be 
adopted.163 At that point, the parents lose all rights to reunite with their 
children. This is a disproportionate penalty for a petty misdemeanor.164

Building on this, Garcia also argues that permanently separating families 
and prosecuting parents is a form of cruel and unusual punishment.165 This 
prohibition has two prongs: “First, the punishment must not involve the 
unnecessary and wanton in iction of pain. Second, the punishment must 
not be grossly out of proportion to the severity of the crime.”166 Not only 
is family separation an illegal and unnecessary in iction of suffering, but 
it is also an extreme punishment for a mere petty misdemeanor. “‘The 
[Eighth] Amendment must draw its meaning from the evolving standards 
of decency that mark the progress of a maturing society.’”167 Surely these 
government acts that create orphans and punish parents even before they 
have their day in court are forms of punishment past which the United 

158. Id. at 60–62.
159. Id. at 62.
160. 373 U.S. 83 (1963).
161. Garcia, supra note 71, at 67.
162. Id. at 76–78; see also Olivia Saldaña Schulman, “Now They’ve Robbed Me:” The Use 

of Termination of Parental Rights in Government-Fractured Immigrant Families, 43 N.Y.U. 
REV. L. & SOC. CHANGE 361 (2019).

163. See Schulman, supra note 162, at 363.
164. Id. at 363–64.
165. Garcia, supra note 71, at 73–76.
166. Id. at 74 (quoting Gregg v. Georgia, 428 U.S. 153, 173 (1976) (citations omitted)).
167. Id. (quoting Gregg, 428 U.S. at 173 (quoting Trop v. Dulles, 356 U.S. 86, 101 (1958))).
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States has matured. The public outcry against family separations and the 
executive order that ended this practice bear this out as well.

V. Broadening the Scope of the Crisis of Family Separations
It is a misconception to believe that the separation of immigrant families 

is an issue that began and ended with the Trump Administration’s “zero 
tolerance” policy. In many ways, this unfortunate policy is merely the 
tip of the iceberg. In the interior of the United States, immigrant parents 
are routinely detained by immigration enforcement and deported. These 
detentions and deportations often tear apart families of mixed citizenship 
and have impacts similar to termination of parental rights. The Applied 
Research Center determined that in 2011, “at least 5,100 children” in 
foster care had immigrant parents who had been detained or deported; 
and estimated that by 2016, an estimated 15,000 more children would 
be in foster care while their parents faced immigration detention or 
deportation.168 Immigrant parents have often been detained and deported, 
with their children sent to foster care and later adopted, never to see their 
parents again.

For better or worse, labeling something as a “crisis” can inspire change, 
and it is up to advocates to frame the legal issues surrounding migrant 
families and children in a way that bene ts all migrant families.169 If the 
crisis narrative is too narrow, then many problems remain unresolved.170 
If the crisis narrative is too broad, then the movement will lack focus. 
Furthermore, if crisis is weaponized by the opposition in order to deter or 
punish migrant families, then this narrative must be vigorously challenged. 
Perspective is everything when it comes to these issues. For example, if 
there is a huge in ux of immigrant families from the southwest border, 
then U.S. society can view this as a humanitarian crisis that requires 
charity or as a threat to national security that requires retribution. How the 
“crisis” is characterized can have tremendous impact.

With this in mind, it is worthwhile to consider Stephen Lee’s claim that 
the term “family separation” characterizes the U.S. immigration system in 
its entirety.171 For instance, immigration enforcement in the U.S. interior 

168. Schulman, supra note 162, at 365 (citing SETH FREED WESSLER, APPLIED RES. CTR., 
SHATTERED FAMILIES: THE PERILOUS INTERSECTION OF IMMIGRATION ENFORCEMENT AND THE CHILD 
WELFARE SYSTEM 6 (2011), https://www.raceforward.org/research/reports/shattered-families).

169. See Stephen Lee, Family Separation as Slow Death, 119 COLUM. L. REV. 2319, 2363–
64 (2019).

170. Id. at 2365–66.
171. Id. at 2322.
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also breaks up families. Undocumented immigrants in the United States 
may choose not to visit their family outside of the country for fear that 
they will be denied reentry.172 Similarly, the dif culties of obtaining visas 
and modifying immigration status also keep families apart. Even when 
a family member obtains legal immigration status, it is an uncertain and 
protracted process to petition for immigration status even for close family 
members outside of the country.173 The U.S. immigration system as a whole 
should be reoriented to family reuni cation rather than family separation.

To understand family separation as an isolated episode in U.S. 
immigration policy during the Trump Administration would result in an 
unacceptable narrowing of the crisis. Advocates should expand the scope 
of what is considered the family separation crisis to encompass all policies 
in immigration enforcement and administration that result (directly or 
indirectly) in families being separated or kept apart. Family reuni cation 
is promoted by U.S. child welfare systems and should also be adopted by 
the federal government with respect to immigrant families.

VI. Possible Ways Forward
Turning to more solution-oriented considerations, there have been some 

suggestions that alternative options to family detention, such as supervised 
release, are more cost-effective. The Family Case Management Program 
(FCMP), for example, which monitored families requesting asylum, 
reported a high compliance rate with immigration requirements.174 
The FCMP began in January 2016 and was terminated by the Trump 
Administration in June 2017.175 The FCMP average daily cost of thirty-
six dollars per family reportedly surpassed that of other “intensive 
supervision” programs ( ve to seven dollars daily per adult), but both 
programs are considerably less expensive than the average daily cost of 
family detention ($319 per person).176

Regardless, there seems to be some truth in the claim that family 
detention should never be permitted, much less family separation. 
However, the state of the law at this point allows for family detention for 

172. Id. at 2323.
173. Id.
174. OFF. OF INSPECTOR GEN., U.S. DEP’T OF HOMELAND SEC., U.S. IMMIGRATION AND 

CUSTOMS ENFORCEMENT’S AWARD OF THE FAMILY CASE MANAGEMENT PROGRAM CONTRACT 
(REDACTED) 5 (Nov. 30, 2017), https://www.oig.dhs.gov/sites/default/ les/assets/2017-12/OIG-
18-22-Nov17.pdf.

175. Frank Bajak, ICE Shutters Detention Alternative for Asylum-Seekers, ASSOCIATED 
PRESS (June 9, 2017), https://www.apnews.com/32b2408c9c8d47d2971c63a6fca1d8b0.

176. Id.
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about twenty days. At the very least, with the availability of cost-effective 
supervised release programs, immigrant families should never have to 
fear prolonged detention apart from each other. It is also sobering to note 
that the Obama and Trump Administrations expanded family detentions to 
a level not seen since the Japanese internment camps during World War 
II.177 This is not the path the United States wants to take.

Another reform strategy that has been suggested since 2013 by the 
Federal Bar Association (FBA) is for “Congress to establish Article 
I ‘United States Immigration Court’ to replace the Executive Of ce 
for Immigration Review (EOIR) in the U.S. Department of Justice as 
the principal adjudicatory forum under title II of the Immigration and 
Nationality Act.”178 This would overhaul an overloaded and broken 
immigration court system. Creating an Article I court system would also 
create independence and model the immigration courts after the federal 
court system at large. The FBA outlines the present lack of independence 
in immigration courts in the following statement:

Currently, Board of Immigration Appeals members and Immigration 
Judges are considered to be “attorneys representing the United States 
in litigation” not as independent judicial of cers. They are subject 
to discipline if the Attorney General disagrees with their decisions, 
and thus lack of independence to freely adjudicate the matters before 
them. The potential for political in uence puts due process at risk.179

An Article I court system would be more independent from political 
decision-making and would more readily check abuses of power by the 
executive branch.

Congress could also pass legislation detailing how families who are 
caught trying to cross the border should be detained and processed. But 
this option, like the new Article I immigration court suggested above, 
seems unlikely in the 2020 political climate in the United States. Bipartisan 
cooperation for immigration reform is unlikely in a country that is so 
polarized at the moment. Currently, the federal courts have cleaned up 

177. Lynnette Arnold & Miranda Cady Hallett, Locking Up Families Is Inhumane—and 
Unconstitutional, SAPIENS (Mar. 17, 2017), https://www.sapiens.org/culture/family-detention 
-unconstitutional/.

178. Congress Should Establish an Article I Immigration Court, FED. BAR ASS’N, http://
www.fedbar.org/Advocacy/Article-1-Immigration-Court.aspx (last visited Oct. 11, 2020).

179. Why Should Congress Establish an Article I Immigration Court?, FED. BAR ASS’N 
(2019), https://www.fedbar.org/wp-content/uploads/2019/12/GRC-Why-Establish-Immigration 
-Court-pdf.pdf.
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the mess created in the legislative power vacuum that allowed the Trump 
Administration to criminally prosecute adults apprehended with their 
children at the border, thereby leading to family separations. If Congress 
has the political will, then this option that has already harmed so many 
families can be blocked in the future and replaced with more humane 
consequences for these families who have already risked so much.

Overall, children involved in the immigration system should be treated 
with more care and compassion. The federal government should keep better 
track of families and children, so that if they are somehow separated, they 
can be reuni ed ef ciently. Moreover, the government should keep better 
track of immigrant children (including unaccompanied children) after they 
are placed with sponsors because reports show that the government has 
lost track of over a thousand children.180

The U.S. government should also end its policy of detaining immigrant 
families that have no criminal histories and pose no threat. The practice is 
damaging to immigrant families and is extremely costly. Perhaps the U.S. 
should treat these families less like criminals and more like refugees who 
risked a perilous journey to escape danger for a chance to enter the famed 
“land of opportunity.”

VII. Conclusion
The separation of immigrant families by U.S. immigration enforcement 

is an issue that cuts across bipartisan lines. Grave mistakes were made 
by both President Obama and President Trump with respect to immigrant 
children and their families. Their mistakes built upon one another until the 
pain and suffering became intolerable with the rollout of “zero tolerance.” 
That crisis has ended, but a wider crisis remains. Family separations will 
not truly stop until U.S. immigration policy becomes fully geared toward 
family reuni cation rather than being protectionist and punitive.

Substantive due process legal arguments defending family integrity 
are what ultimately stopped family separations under “zero tolerance.” 
However, other constitutional arguments may be available and argued in 
the future, relating to the right to fair trial and other rights guaranteed to 
immigrants by the Constitution.

Independent immigration courts are also needed as well as federal 
legislation that protects migrant children and families detained at the border. 

180. See Eliza Collins, Senate Investigators Say Feds Fail to Keep Tabs on Immigrant 
Children Released from Custody, KGW, https://www.kgw.com/article/news/nation-now/senate-
investigators-say-feds-fail-to-keep-tabs-on-immigrant-children-released-from-custody/465-
5a4ad5e9-4d38-4dc6-8cd7-1a0172c595cb (last updated Aug. 16, 2018).
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Democratic and Republican lawmakers must come together to protect 
this politically powerless group. Deterrence is not a persuasive enough 
government interest to justify implementing policies that needlessly harm 
innocent children.

As stated above, extended family detentions should be stopped because 
of the harm they cause to children, and because they violate the FSA. 
There are also several less-costly alternatives to family detentions that also 
minimize the risk of ight and failure to appear at immigration proceedings.

The prevailing policies have failed immigrant children in a myriad of 
ways, and “zero tolerance” family separations are just one example. More 
humane immigration and asylum policies will avoid a human rights crisis 
in the future. So far, the courts have held an unsteady line against human 
rights abuses in immigration enforcement. The time has come to cut off 
future opportunities to abuse executive power with detailed legislation 
protecting immigrant families. Immigration law must be overhauled, or 
another crisis will emerge.

President Joe Biden inherits a nation ravaged by the COVID-19 pandemic 
and politically polarized. Both parties can agree that immigration policy 
is broken and is in need of reform. Hopefully this Article has charted a 
way forward with respect to more humane immigration policies and has 
identi ed some pitfalls to be avoided. All families should be protected 
within U.S. borders, no matter the immigration status of the families or the 
political af liation of the party in power.
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Wolves in Sheep’s Clothing:  
How Religious Exemption Laws for 
Discriminatory Private Agencies Violate 
the Constitution and Harm LGBTQ+ 
Families

KHARIS LUND*

Introduction
Kristy and Dana Dumont, who have been together for over a decade, 

seemed to be the “ideal” prospective parents.1 They had been preparing 
for the last several years to welcome children into their home, moving 
to an idyllic neighborhood in the suburbs with a spacious yard and no 
shortage of nature trails nearby.2 They had also made sure that there was 
a good school district and that their new house was ready for their future 
children.3 Despite all of their preparation and enthusiasm, however, they 
were denied by two tax-funded child-placing agencies in their area.4 The 
reason for the denial? Their sexual orientation. The fact that they were a 

1. States of Equality: Dana & Christy in MI, FAM. EQUAL. (Nov. 25, 2018), https://www.
familyequality.org/stories/states-of-equality-dana-christy-in-mi/.

2. Id.
3. See id.
4. Id.

* Kharis Lund is the rst-place winner of the 2020 Howard C. Schwab Memorial Essay 
Contest, Senior Note Editor of the Cardozo Law Review, and a May 2021 J.D. candidate at 
the Benjamin N. Cardozo School of Law. She thanks the ABA’s Family Law Section for their 
support and belief in this project; the editors of the Family Law Quarterly for their tireless help; 
Professor Edward Stein at Cardozo Law School, whose seminar class sparked the writing of this 
article; and Sarah, for her encouragement and constant inspiration.
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same-sex couple meant that they did not meet the religious criteria that the 
agencies applied.5

Their story is in no way unique. Dr. Christopher Harris––a remarkably 
accomplished pediatric pulmonologist and former president of GLMA: 
Health Professionals Advancing LGBT Equality––struggled at rst to 
adopt.6 He would wait months without word from faith-based child placing 
agencies, only to nd out that heterosexual participants in his parenting 
classes had already been placed with children.7

Faith-based child placing agencies have a long history in the United 
States. Faith-based agencies were some of the rst child welfare 

5. Id.; see also Dumont v. Lyon, 341 F. Supp. 3d 706, 714 (E.D. Mich. 2018) (summarizing 
factual allegations in litigation against Michigan and agency of cials). As part of a settlement 
agreement with the Dumonts and another couple, Michigan’s Child Services Agency agreed to 
enforce a nondiscrimination clause that would ensure that they no longer contracted with child 
placing agencies (CPAs) that turned away or referred to other CPAs “an otherwise potentially 
quali ed LGBTQ individual or same-sex couple that may be a suitable foster or adoptive 
family for any child accepted by the CPA for services under a Contract or a Subcontract.” See 
Settlement Agreement § 1(b)–(d), Stip. of Voluntary Dismissal with Prejudice Ex. A, Dumont 
v. Gordon, No. 2:17-cv-13080-PDB-EAS (E.D. Mich. Mar. 22, 2019), ECF No. 82; see also 
Leslie Cooper, Same-Sex Couples Are Being Turned Away from Becoming Foster and Adoptive 
Parents in Michigan. So We’re Suing., AM. CIV. LIBERTIES UNION (Sept. 20, 2017, 10:30 AM), 
https://www.aclu.org/blog/lgbt-rights/lgbt-parenting/same-sex-couples-are-being-turned-away-
becoming-foster-and-adoptive (noting that Michigan was “the rst state to reverse course on 
this issue”). However, there is ongoing litigation over the policy between a faith-based child 
placement agency and Michigan of cials. See Buck v. Gordon, 429 F. Supp. 3d 447 (W.D. 
Mich. 2019) (preliminarily enjoining Michigan of cials from taking enforcement action against 
faith-based child placement agency), stay denied, No. 19-2185, 2019 U.S. App. LEXIS 34421 
(6th Cir. Nov. 19, 2019), and appeal voluntarily dismissed, No. 19-2185, 2020 U.S. App. LEXIS 
6125 (6th Cir. Feb. 27, 2020).

6. How Discrimination Against Quali ed LGBTQ Parents Almost Stopped One of America’s 
Most Decorated Pediatric Pulmonologists from Ever Adopting His Daughter, FAM. EQUAL. 
(Aug. 22, 2018), https://www.familyequality.org/stories/how-discrimination-against-quali ed-
lgbtq-parents-almost-stopped-one-of-americas-most-decorated-pediatric-pulmonologists-from-
ever-adopting-his-daughter/.

7. See id. Dr. Harris was eventually able to adopt his daughter Mia through an LGBTQ+-
friendly agency. Id.
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organizations to emerge in the United States in the mid-nineteenth century.8 
More recently, in the years following Roe v. Wade,9 a host of conservative 
Christian agencies have gained prominence.10 Some organizations have 
networks that span the country and the globe.11 Some organizations 
make clear their opposition to same-sex relationships.12 However, some 
prospective parents who are LGBTQ+ have learned that they failed to meet 
the agency’s religious criteria only after they had expended signi cant 
time trying to work with the organization.13

When religious child placement agencies with state contracts are 
permitted to discriminate in this way, prospective parents who are LGBTQ+ 
may have few options, especially in states where private agencies control 

8. In 1853, Charles Loring Brace, a Protestant minister and social reformer, started one of 
the rst prominent child welfare organizations, the New York Children’s Aid Society. Ellen 
Herman, Dep’t of Hist., Univ. of Or., Charles Loring Brace (1 2 1 0), THE ADOPTION HIST. 
PROJECT (Feb. 2012), https://pages.uoregon.edu/adoption/people/brace.html. Other early faith-
based child welfare organizations include the Catholic Home Bureau, the Free Synagogue 
Child Adoption Committee (later renamed Louise Wise Services), and Catholic Charities. See 
Ellen Herman, Dep’t of Hist., Univ. of Or., Timeline of Adoption History, THE ADOPTION HIST. 
PROJECT (Feb. 2012), https://pages.uoregon.edu/adoption/timeline.html; Ellen Herman, Dep’t 
of Hist., Univ. of Or., First Specialized Adoption Agencies, THE ADOPTION HIST. PROJECT (Feb. 
2012), https://pages.uoregon.edu/adoption/topics/ rstspecial.html; Our Story, CATH. CHARITIES 
ARCHDIOCESE OF N.Y., https://catholiccharitiesny.org/about-us/our-story (last visited Dec. 18, 
2020).

9. 410 U.S. 113 (1973) (seminal Supreme Court case nding abortion restrictions 
unconstitutional).

10. Some conservative Christian organizations and churches have encouraged adoption as 
a method to curb abortions. Kathryn Joyce, Shotgun Adoption, THE NATION (Aug. 26, 2009), 
https://www.thenation.com/article/archive/shotgun-adoption/.

11. See, e.g., Locations by State, BETHANY CHRISTIAN SERVS., https://bethany.org/locations/
us (last visited Jan. 2, 2021); Find Help, CATH. CHARITIES USA, https://www.catholiccharitiesusa.
org/ nd-help/ (last visited Jan. 2, 2021); Wait No More: Focus on the Family’s Foster Care and 
Adoption Program, FOCUS ON THE FAM. (2010), https://www.focusonthefamily.com/family-qa/
wait-no-more-focus-on-the-familys-foster-care-and-adoption-program; see also Adoption 
Information Meetings, HOLT INT’L, https://www.holtinternational.org/adoption/adoption-
meeting.php (last visited Jan. 2, 2021) (international adoption).

12. Focus on the Family includes on its website that the “six guiding philosophies” of its 
ministry, which “are apparent at every level throughout the organization,” include its view that 
marriage is only between one man and one woman. Our Vision, FOCUS ON THE FAM., https://
www.focusonthefamily.com/about/foundational-values/ (last visited Jan. 2, 2021).

13. Bethany Christian Services and St. Vincent Catholic Charities turned away same-sex 
couples in Michigan who brought litigation and settled with state of cials. See supra notes 
1–5 and accompanying text; see also Vanessa Romo, State-Funded Adoption Agencies in 
Michigan Barred from Refusing LGBTQ Parents, NPR (Mar. 22, 2019, 7:39 PM), https://
www.npr.org/2019/03/22/706049119/state-funded-adoption-agencies-in-michigan-barred-from 
-refusing-lgbtq-parents.
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the placement of a majority of the state’s children.14 Since states often 
contract with private child welfare agencies to provide foster care and 
adoption services, “the distinction between public and private action has 
become blurred.”15

This is all particularly concerning given that LGBTQ+ people are seven 
times more likely to foster or adopt than their heterosexual counterparts.16 
With over 420,000 children in foster care and 122,000 children waiting to 
be adopted,17 additional loving and capable parents are needed.18 To turn 
away otherwise-quali ed prospective parents, solely based on their sexual 
orientation or gender identity, is to further deprive a system that is already 
burdened of one of its key components, which is directly antithetical to the 
primary goal of the child welfare system.19

Additionally, often forgotten from these debates are the actual children 
in foster care and those awaiting adoption, many of whom identify 
as LGBTQ+ themselves.20 These children and youth are particularly 
vulnerable, and placing them with loving families who will af rm their 

14. In 2003, Child Protective Services of Texas contracted with private agencies to care 
for almost 75% of the children in foster care. CTR. FOR PUB. POL’Y PRIORITIES, PRIVATIZATION 
OF CHILD PROTECTIVE SERVICES 1 (2005), http://library.cppp.org/ les/4/privatization_pb.pdf. In 
2017, following a spike in child death rates as a result of abuse, the Texas Legislature passed 
Senate Bill 11, which further privatized Texas’s child welfare services. See Katy Vine, As Texas 
Privatizes Child Protective Services, Will the Horror Stories Go Unheard?, TEX. MONTHLY (Mar. 
6, 2019), https://www.texasmonthly.com/news/texas-privatizes-child-protective-services-will-
horror-stories-go-unheard/. The bill, which allowed private contracted organizations to monitor 
children in foster care and adoptive homes, also included an amendment providing for the 
governor’s of ce to “establish a grant for faith-based groups helping in the child welfare system.” 
See Marissa Evans, Texas House Passes Child Welfare Reforms, TEX. TRIB. (updated May 19, 
2017), https://www.texastribune.org/2017/05/18/Texas-House-passes-child-welfare-reforms/.

15. Jessica Troisi Franey, Dependency Is Different: Why Religious Accommodations in 
Agency Adoptions Violate the Constitutional Rights of Same-Sex Families and Foster outh, 16 
DUKEMINIER AWARDS 1, 3 (2017).

16. SHOSHANA K. GOLDBERG & KERITH J. CONRON, WILLIAMS INST., UCLA SCH. OF L., 
HOW MANY SAME-SEX COUPLES IN THE U.S. ARE RAISING CHILDREN? 1–3 (July 2018), https://
williamsinstitute.law.ucla.edu/wp-content/uploads/Same-Sex-Parents-Jul-2018.pdf.

17. U.S. DEP’T OF HEALTH & HUM. SERVS., ADMIN. FOR CHILD. & FAM., CHILD.’S BUREAU, 
AFCARS REPORT No. 27 (2020), https://www.acf.hhs.gov/sites/default/ les/documents/cb/
afcarsreport27.pdf (preliminary scal year 2019 estimates as of June 23, 2020).

18. See John DeGarmo, The Foster Care Crisis: The Shortage of Foster Parents in 
America, HUFFINGTON POST (May 1, 2017, 8:54 AM), https://www.huf ngtonpost.com/entry/
the-foster-care-crisis-the-shortage-of-foster-parents_us_59072dcfe4b05279d4edbdd9.

19. See Allison M. Whelan, Denying Tax-Exempt Status to Discriminatory Private Adoption 
Agencies, 8 U.C. IRVINE L. REV. 711, 754 (2018).

20. See Jordan Blair Woods, Religious Exemptions and LGBTQ Child Welfare, 103 MINN. 
L. REV. 2343, 2402–03 (2019).
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identities is crucial to their mental health and well-being.21 Furthermore, 
LGBTQ+ people may be more likely to adopt children who are deemed 
“hard to place,” including children with disabilities.22

While there is no doubt that faith-based organizations often do ll 
a gap in child welfare services and perform crucial functions for the 
community,23 using taxpayer dollars to fund such organizations when they 
discriminate presents not just ethical questions, but grave constitutional 
ones as well. In examining both the case law and policy implications related 
to LGBTQ+ parenting in the United States, the government should refuse 
to allow faith-based exemptions for organizations that wish to engage in 
discrimination against same-sex couples and/or transgender couples in 
child welfare services. Discrimination in child welfare based on sexual 
orientation and/or gender identity is a violation of both the Fourteenth 
Amendment’s Equal Protection Clause and the First Amendment’s 
Establishment Clause.24 Not only does discriminating against otherwise-
quali ed LGBTQ+ parents have no rational relationship to a legitimate 
governmental objective, it actually undermines the government’s stated 
interest in providing for the safety and well-being of the children in their 
care.25 Furthermore, when government agencies contract with faith-based 
organizations that discriminate in performing a government function, they 
violate the Establishment Clause, which mandates separation of church 
and state and bars states from stipulating religious criteria as a prerequisite 
to receiving services.26

21. See CHILD. WELFARE INFO. GATEWAY, CHILD.’S BUREAU, U.S. DEP’T OF HEALTH & HUM. 
SERVS., SUPPORTING YOUR LGBTQ YOUTH: A GUIDE FOR FOSTER PARENTS (2013), https://www.
childwelfare.gov/pubPDFs/LGBTQyouth.pdf.

22. See Sarah Kaye & Katherine A. Kuvalanka, State Gay Adoption Laws and Permanency 
for Foster outh, MD. FAM. POL’Y IMPACT SEMINAR (May 2006), https://sph.umd.edu/sites/
default/ les/ les/GayadoptionbriefFINAL0806.pdf.

23. See OFF. ON CHILD ABUSE & NEGLECT, CHILD.’S BUREAU, U.S. DEP’T OF HEALTH & HUM. 
SERVS., COMMUNITY PARTNERSHIPS: IMPROVING THE RESPONSE TO CHILD MALTREATMENT 8, 13 
(2010), https://www.childwelfare.gov/pubPDFs/partners.pdf.

24. See U.S. CONST. amend. XIV, § 1 (providing that “[n]o state shall . . . deny to any person 
within its jurisdiction the equal protection of the laws”); id. amend. I (providing that “Congress 
shall make no law respecting an establishment of religion”).

25. See infra notes 112–28 and accompanying text.
26. See infra notes 129–33 and accompanying text.
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The Supreme Court has in recent years recognized LGBTQ+ rights 
in a variety of different areas including marriage27 and employment.28 
There has also been a counter-wave of mounting pressure from those who 
argue that the Free Exercise Clause requires religious exemptions to laws 
that prohibit discrimination based on sexual orientation, even for entities 
that are licensed by or provide services under contract with government 
agencies.29 This con ict may be addressed by the Supreme Court in 
Fulton v. City of Philadelphia, a pending case concerning whether or not 
government agencies may stop contracting with private faith-based child 
welfare services when those services have policies of turning away same-
sex couples.30

This Essay advances a critique to challenge the constitutionality of 
religious-based exemptions in the context of child welfare agencies, 
contextualized through case law and legislation that have laid the 
groundwork for the current LGBTQ+ parenting landscape in the United 
States.31 In examining important case law for LGBTQ+ parenting rights 
in the nation, this Essay also attempts to frame the critical constitutional 
questions at issue here in light of Fulton.

This Essay proceeds in three parts. Part I begins with a background on 
the history of LGBTQ+ fostering and adoption laws in the United States, 
focusing on a few major cases on both the state and federal levels. Part 
II will discuss the merits of the arguments in Fulton, focused speci cally 
on the constitutional arguments in favor of denying religious exemptions 
to faith-based and government-contracted organizations that discriminate 
against LGBTQ+ parents. Finally, Part III of this Essay will discuss 
Establishment Clause and Equal Protection issues presented by religious 

27. See Obergefell v. Hodges, 576 U.S. 644, 675–76 (2015) (holding that same-sex couples 
have a fundamental right to marry, and state laws prohibiting same-sex marriage violate the Due 
Process and Equal Protection Clauses of the Fourteenth Amendment).

28. Bostock v. Clayton Cty., 140 S. Ct. 1731 (2020) (holding that sexual orientation 
discrimination and discrimination based on transgender status are both subsets of discrimination 
“because of . . . sex” for purposes of Title VII of the Civil Rights Act of 1964, 42 U.S.C. 
§ 2000e–2(a)(1)).

29. See infra Part II.
30. 922 F.3d 140 (3d Cir. 2019), cert. granted, 140 S. Ct. 1104 (2020). The Supreme Court 

heard oral arguments on November 4, 2020. Transcript of Oral Argument, Fulton v. City of 
Phila., No. 19-123 (U.S. Nov. 4, 2020), https://www.supremecourt.gov/oral_arguments/
argument_transcripts/2020/19-123_o758.pdf. No decision had been issued as of the time of 
publication of this Essay.

31. There are a number of other areas not addressed here in which the Free Exercise and 
Establishment Clauses have created, and will no doubt continue to create, complicated questions 
of the permissible scope of religious exemptions.
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exemptions. The conclusion will highlight the work that is yet to be done 
in providing real protections to LGBTQ+ prospective parents.

I. Background
The rst laws restricting LGBTQ+ parents’ rights to foster and adopt in 

the United States started to gain prominence as both the LGBTQ+ civil rights 
movement32 and the conservative pro-adoption/anti-abortion movement33 
were pushed to the center of the nation’s collective consciousness. Before 
the 1960s and 70s, LGBTQ+ people were rarely discussed in the public 
sphere, and while it was nearly impossible for LGBTQ+ parents to adopt 
children without great dif culty, few states had laws explicitly banning or 
limiting LGBTQ+ parents’ ability to adopt.34

A. The History of a Florida Statute Banning Same-Sex Adoption
In 1977, the Florida State Legislature enacted Florida Statutes § 63.042(3), 

which provided that “[n]o person eligible to adopt under this statute may 
adopt if that person is a homosexual.”35 This law, which remained in place 
for over three decades after its enactment, was consistently upheld even into 
the early 2000s.36 In fact, in 2004, the Eleventh Circuit rejected a claim by 
several gay foster parents or guardians and children they had been raising, 
alleging that the law violated due process and equal protection rights.37 The 
court in Lofton refused appellants’ invitation to recognize a fundamental 
right to family integrity for groups of individuals who had formed deeply 
loving emotional bonds, stating that “[h]istorically, the Court’s family and 
parental-rights holdings have involved biological families.”38 Furthermore, 

32. See What ou Need to Know About the History of Adoption, AM. ADOPTIONS, https://
www.americanadoptions.com/adoption/history-of-adoption (last visited Jan. 2, 2021); Dana 
Rudolph, A Very Brief History of LGBTQ Parenting, FAM. EQUAL. (Oct. 20, 2017), https://www.
familyequality.org/2017/10/20/a-very-brief-history-of-lgbtq-parenting/.

33. See Jennifer L. Holland, Abolishing Abortion: The History of the Pro-Life Movement 
in America, THE AM. HISTORIAN (Nov. 2016), https://www.oah.org/tah/issues/2016/november/
abolishing-abortion-the-history-of-the-pro-life-movement-in-america/; Joyce, supra note 10.

34. See What to Know About the History of Same-Sex Adoption, CONSIDERING ADOPTION, 
https://consideringadoption.com/adopting/can-same-sex-couples-adopt/history-of-same-sex-
adoption (last visited Jan. 2, 2021); see also Rudolph, supra note 32.

35. 1977 Fla. Laws, ch. 77-140, § 1. This law was of cially amended in 2015. See Act of 
June 11, 2015, ch. 2015-130, § 2, 2015 Fla. Sess. Law Serv. ch. 2015-130 (C.S.H.B. 7013) 
(West) (deleting language quoted in text, which previously appeared at FLA. STAT. § 63.042(3)).

36. Before 2010, both state and federal courts upheld the ban. See Lofton v. Sec’y of Dep’t 
of Child. & Fam. Servs., 358 F.3d 804, 807, 827 (11th Cir. 2004).

37. Id. at 807–09, 827.
38. Id. at 812–13.
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the court stated that the then-recent Supreme Court decision in Lawrence 
v. Texas39 could not be inferred to create a fundamental right to adopt 
for “homosexual persons,” since the context here was different than in 
Lawrence.40 With regards to the Equal Protection challenge, the court 
accepted as plausible Florida’s arguments that the statute was rationally 
related to the state’s interests in furthering “the best interests” of adopted 
children by placing them in families with a married mother and father for 
stability and “heterosexual rolemodeling.”41

It was not until Florida Department of Children and Families v. X.X.G. 
in September 2010 that the Florida District Court of Appeal for the Third 
District af rmed an order nding the statute violated the Equal Protection 
Clause of Florida’s state constitution.42 In 2015, Governor Rick Scott 
signed into law a bill to formally repeal the ban on LGBTQ+ adoption in 
Florida.43

B. “The Best Interests of the Child,” Obergefell, and the Rise of 
Religious Exemptions

As far back as the 1950s, fear-based language similar to that employed 
in Lofton was being utilized in decisions to legitimize discrimination 
against LGBTQ+ parents in custody proceedings.44 Some courts applied 

39. 539 U.S. 558 (2003). In Lawrence, the Court invalidated a long-standing Texas sodomy 
law that criminalized “deviate sexual intercourse” among people of the same sex, holding that 
criminalizing private same-sex sexual acts was a violation of the Fourteenth Amendment’s Due 
Process Clause. Id. at 563, 578–79.

40. According to the court, because Lofton involved minor children and a “statutory 
privilege” to adopt, in contrast to Lawrence, which involved a criminal prohibition and private 
conduct by consenting adults, it could not be inferred from Lawrence that a fundamental right 
for LGBTQ+ parents to adopt existed. Lofton, 358 F.3d at 815–17.

41. Id. at 818–20.
42. The court upheld a determination that the best interests of the children were not preserved 

by banning same-sex adoption, and also found that the record did not support the Department’s 
contention that LGBTQ+ people should be barred from adopting because their homes may have 
been less stable and more prone to domestic violence. Fla. Dep’t of Child. & Fams. v. X.X.G., 
45 So. 3d 79, 86–87, 90–92 (Fla. Dist. Ct. App. 2010).

43. See Act of June 11, 2015, ch. 2015-130, § 2, 2015 Fla. Sess. Law Serv. ch. 2015-130 (C.S.H.B. 
7013) (West) (amending FLA. STAT. ANN. § 63.042 (West 1977)); see also Associated Press, Gay 
Adoption Ban to Be Removed from Florida Laws After 4 Decades, FLA. TIMES-UNION (June 11, 
2015, 9:26 PM), https://www.jacksonville.com/article/20150611/NEWS/801247097; Mitch Perry, 
Rick Scott Signs Bill That Repeals Gay-Adoption Ban in Florida, FLA. POL. (June 11, 2015), https://

oridapolitics.com/archives/184793-rick-scott-signs-bill-that-repeals-gay-adoption-ban-in- orida.
44. During early lesbian and gay custody disputes, in some courts evidence of LGB sexual 

orientation could be used against parents in custody cases. See, e.g., Bennett v. Clemens, 196 
S.E.2d 842, 843 (Ga. 1973); Immerman v. Immerman, 1 Cal. Rptr. 298, 301 (Dist. Ct. App. 
1959); Commonwealth v. Bradley, 91 A.2d 379, 381–82 (Pa. Super. Ct. 1952).
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the “best interests of the child”45 standard with anti-LGBTQ+ bias, despite 
evidence that the LGBTQ+ identity of the parents has no impact on the 
stability of the home or the child’s sexual orientation or gender identity.46 
These courts relied on a range of harmful stereotypes about LGBTQ+ 
people, including that having gay parents might in uence the children to 
become gay, that the children of gay or transgender parents would face an 
increased amount of shame and stigma, and that unmarried gay parents 
were not as good role models as straight married mothers and fathers.47

One illustration of the way in which “the best interests of the child” 
framework was used to delegitimize LGBTQ+ parents was through 
amendment of § 78-30-9 of the Utah Code.48 On March 14, 2000, Utah 
amended its child welfare law to explicitly require a court in an adoption 
proceeding to “make a speci c nding regarding the best interest of 
the child, taking into consideration information provided to the court . 
. . relating to the health, safety, and welfare of the child and the moral 
climate of the potential adoptive placement.”49 Furthermore, this law 
included legislative ndings “that it is not in a child’s best interest to be 
adopted by a person or persons who are cohabiting in a relationship that 
is not a legally valid and binding marriage under the laws of this state.”50 
Because marriage equality had not yet reached Utah in 2000, one effect of 
this legislation was to keep LGB people who lived with their partners from 
being able to adopt or foster.51

45. This is the standard by which courts generally make custody and other decisions about 
children. CHILD WELFARE INFO. GATEWAY, CHILD.’S BUREAU, U.S. DEP’T OF HEALTH & HUM. 
SERV., DETERMINING THE BEST INTERESTS OF THE CHILD (2020), https://www.childwelfare.gov/
pubPDFs/best_interest.pdf.

46. See Scott D. Ryan & Scottye Cash, Adoptive Families Headed by Gay or Lesbian Parents: 
A Threat . . . or Hidden Resource?, 15 U. FLA. J.L. & PUB. POL’Y 443, 446–51 (2004); see also LESLIE 
COOPER & PAUL CATES, AM. CIV. LIBERTIES UNION FOUND. LESBIAN GAY BISEXUAL TRANSGENDER 
PROJECT, TOO HIGH A PRICE: THE CASE AGAINST RESTRICTING GAY PARENTING 4–6, 25–73 (2d 
ed. 2006), https://www.aclu.org/other/too-high-price-case-against-restricting-gay-parenting.

47. See, e.g., Lofton v. Sec’y of Dep’t of Child. & Fam. Servs., 358 F.3d 804, 818–819 (11th 
Cir. 2004); see also cases cited supra at note 44.

48. UTAH CODE ANN. § 78-30-9(b), (3)(a) (2000) (renumbered and amended; now codi ed 
at UTAH CODE ANN. § 78B-6-102(2), (4)).

49. Act of Mar. 14, 2000, ch. 208, § 7, 2000 Utah Laws ch. 208 (West) (H.B. 103) (now 
codi ed at UTAH CODE ANN. § 78B-6-102(2)) (emphasis added).

50. Id. (now codi ed at UTAH CODE ANN. § 78B-6-102(4)).
51. See Kitchen v. Herbert, 755 F.3d 1193 (10th Cir.) ( nding Utah prohibition on same-sex 

marriage unconstitutional), cert. denied, 135 S. Ct. 265 (2014).
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Following Florida’s amendment in 1977,52 other states similarly 
restricted same-sex parents from adopting.53 New Hampshire serves as 
one such example; it amended its adoption statute in 1987 to provide that 
“any individual not a minor and not a homosexual may adopt.”54 This 
legislation was in effect until it was repealed in 1999.55

In addition to statutory provisions explicitly banning adoption by 
same-sex couples, anti-sodomy statutes were also used to deny LGBTQ+ 
prospective parents the opportunity to adopt or foster. For example, 
Johnston v. Missouri Department of Social Services showed how 
Missouri state of cials used an anti-sodomy criminal law to conclude that 
placement with lesbian or gay foster parents was not in “the best interests 
of the child.”56 This case involved Lisa Johnston, a woman who sued 
the Children’s Division of the Missouri Department of Social Services 
(MDSS) after they denied her application for a Missouri foster care license 
while conceding that had she not been a lesbian, she and her partner would 
have made exemplary prospective foster parents.57 The Director of MDSS 
had af rmed the agency’s denial, ruling that the agency’s policy required it 
to consider “ rst and foremost the best interests of the child to be fostered”; 
Missouri law criminalized sexual relations among individuals of the 
same sex; foster parents were required to have a “reputable character”; 
it was not in the best interests of a foster child to be placed with gay or 
lesbian parents; and Johnston did not meet the requirements to be a foster 
parent.58 The court reversed this determination and held that the agency’s 

nding that Johnston lacked the “reputable character” required to be a 
foster care parent was unsupported by the evidence in the administrative 
record.59 The court further found that the Director had erroneously based 
his determination that Johnston lacked “reputable character” solely on 

52. See supra Part I.A.
53. Other states that expressly barred adoption by same-sex couples included Michigan, 

Mississippi, and Nebraska. Jerome Hunt & Jeff Krehely, State Antigay Adoption Policies Need 
to Go, CTR. FOR AM. PROGRESS (Oct. 12, 2020, 9:00 AM), https://www.americanprogress.org/
issues/lgbtq-rights/news/2010/10/12/8493/state-antigay-adoption-policies-need-to-go/.

54. Act of July 24, 1987, ch. 343, § 1, N.H. Laws (codi ed at N.H. REV. STAT. ANN. § 170-
B:4 (1987)).

55. Act of July 2, 1999, ch. 18, § 2, N.H. Laws (amending N.H. REV. STAT. ANN. § 170-B:4 
in part by deleting “and not a homosexual”).

56. No. 0516-CV09517, 2006 WL 6903173, at *2–3 (Mo. Cir. Ct. Feb. 17, 2006)).
57. Id. at *2–4.
58. Id. at *3.
59. Id. at *4–6. The agency made this determination based solely on Johnston’s sexual 

orientation. Id. at *3–4.
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the Missouri sodomy statute, which was unconstitutional in light of the 
Supreme Court’s decision in Lawrence v. Texas.60

Beginning in the early- and mid-2000s, states nally began to drop 
their outright bans on LGBTQ+ fostering and adopting,61 culminating in 
2015 with the seminal marriage equality case Obergefell v. Hodges, which 
explicitly stated that one of the bene ts of marriage involved the ability 
to adopt children.62 In a post-Obergefell world, all 50 states now allow 
adoption by married LGBTQ+ parents.63

Although Obergefell certainly changed the landscape for married 
LGBTQ+ prospective parents, some adoption laws required marriage as a 
prerequisite for joint adoption,64 and Justice Anthony Kennedy’s opinion 
had nothing to say about unmarried couples or single people.65 It also 
failed to address whether or not private organizations could discriminate 
against same-sex or transgender couples in adoption services.66

Moreover, in what some have described as a backlash to Obergefell, 
some states have since enacted laws that carve out exemptions that 
allow faith-based, government-funded child welfare agencies to refuse 
to place children with LGBTQ+ people.67 According to the Movement 
Advancement Project, 11 states now expressly permit state-licensed child 
welfare agencies to refuse to place children with LGBTQ+ foster parents 
if doing so would con ict with their sincerely held religious beliefs.68

60. Id. at *4–5 (citing Lawrence v. Texas, 539 U.S. 558 (2003)). The Missouri law made it a 
misdemeanor for a person to have sexual intercourse with another person of the same sex. MO. 
ANN. STAT. § 566.090 (West 2006) (held unconstitutional by Johnston, 2006 WL 6903173). The 
Johnston court held that this was contrary to Lawrence v. Texas, which had struck down a similar 
sodomy law in Texas for being a violation of due process. Johnston, 2006 WL 6903173, at *3.

61. New Hampshire’s adoption statute was amended to remove the prohibition on LGB 
adoption and foster parenting in 1999. See supra notes 54–55 and accompanying text.

62. 576 U.S. 644, 668 (2015).
63. See Rudolph, supra note 32.
64. See id.
65. Obergefell, 576 U.S. at 668; see Adoption and Same-Sex Couples: Overview, FINDLAW 

(Nov. 16, 2018), https://family. ndlaw.com/adoption/adoption-and-same-sex-couples-basics.
html.

66. Adoption and Same-Sex Couples: Overview, supra note 65.
67. Id.; see, e.g., Ian Simpson, Kansas Lawmakers Pass Adoption Bill Critics Say Biased 

Against Gay Couples, REUTERS (May 4, 2018, 12:46 PM), https://www.reuters.com/article/
us-kansas-adoption/kansas-lawmakers-pass-adoption-bill-critics-say-biased-against-gay-
couples-idUSKBN1I524F.

68. Equality Maps: Foster and Adoption Laws, MOVEMENT ADVANCEMENT PROJECT, 
https://www.lgbtmap.org/equality-maps/foster_and_adoption_laws (last visited Jan. 8, 2021) 
(identifying states). Alabama’s law applies to agencies that do not receive government funding. 
Id.; see ALA. CODE § 26-10D-3(2). Michigan’s approach is in litigation. See supra note 5.
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Furthermore, the administration of President Donald Trump was 
supportive of a push for greater religious liberty exemptions at the expense 
of LGBTQ+ people. The U.S. Department of Health and Human Services 
(HHS) announced in November 2019 that it would stop enforcing a 
nondiscrimination rule from President Barack Obama’s administration, 
and proposed a new rule offering recipients of federal grants religious 
liberty protections under federal law.69 HHS administers federal programs 
that provide nancial support to states for foster care and adoption 
services.70 The Obama administration regulation prohibited discrimination 
in programs receiving funding from HHS, based on sexual orientation and 
gender identity as well as other protected categories, and required funding 
recipients to recognize same-sex marriages.71

While HHS contended that these policy changes would allow it to not 
infringe on religious freedoms in its operations of grants,72 what they 
actually do in practice is allow religious agencies to infringe on the rights of 
LGBTQ+ people and children in foster care. In March 2020, three LGBTQ+ 
equality organizations sued HHS to challenge its proposed November 2019 
rule relating to grant administration and regulation, stating that HHS’s 
actions ran contrary to the agency’s stated mission of enhancing the health 
and well-being of all Americans, and put LGBTQ+ youth’s health and 

69. See Press Release, U.S. Dep’t of Health & Hum. Servs., HHS Issues Proposed Rule to 
Align Grants Regulation with New Legislation, Nondiscrimination Laws, and Supreme Court 
Decisions (Nov. 1, 2019), https://www.hhs.gov/about/news/2019/11/01/hhs-issues-proposed-
rule-to-align-grants-regulation.html; Harris Meyer, HHS Sued to Block Elimination of Non-
bias Protections in Grants, MODERN HEALTHCARE (Mar. 19, 2020, 4:12 PM), https://www.
modernhealthcare.com/law-regulation/hhs-sued-block-elimination-non-bias-protections-grants.

70. See Focus Areas, CHILD.’S BUREAU: AN OFFICE OF THE ADMIN. FOR CHILD. & FAMS., U.S. 
DEP’T OF HEALTH & HUM. SERVS., https://www.acf.hhs.gov/cb/focus-areas (last visited Dec. 28, 
2020).

71. 45 C.F.R. § 75.300(c) (“It is a public policy requirement of HHS that no person 
otherwise eligible will be excluded from participation in, denied the bene ts of, or subjected to 
discrimination in the administration of HHS programs and services based on non-merit factors 
such as age, disability, sex, race, color, national origin, religion, gender identity, or sexual 
orientation. Recipients must comply with this public policy requirement in the administration of 
programs supported by HHS awards.”), (d) (“In accordance with the Supreme Court decisions 
in United States v. Windsor and in Obergefell v. Hodges, all recipients must treat as valid the 
marriages of same-sex couples. This does not apply to registered domestic partnerships, civil 
unions or similar formal relationships recognized under state law as something other than a 
marriage.”).

72. Meyer, supra note 69.
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well-being at increased risk.73 The complaint also alleged that by gutting 
antidiscrimination laws on the grounds of protecting religious liberty, 
HHS was “allow[ing] religion to be weaponized to discriminate against” 
LGBTQ+ people and disregarding “other constitutional constraints on 
such discrimination.”74

The result of these con icts is a erce clash, on one side of which are 
those who argue that exemptions for faith-based agencies are an important 
aspect of religious liberty.75 On the other side of this divide, there are those 
who argue that providing exemptions for agencies that discriminate is a 
potent violation of both the Equal Protection Clause and the Establishment 
Clause.76 As discussed in the next Part of this article, the Fulton case 
presents the Supreme Court with an opportunity to resolve these disputes.

II. Fulton v. City of Philadelphia
The central issue in Fulton is whether Catholic Social Services 

(CSS)––a faith-based agency that contracted with the city but has a policy 
that denies their publicly funded services to married same-sex couples––is 
entitled to a preliminary injunction on its First Amendment Free Exercise 
claim.77 The preliminary injunction application challenged Philadelphia’s 

73. See Compl., Family Equality v. Azar, No. 1:20-cv-02403 ¶¶ 6, 53, 57, 59–64 (S.D.N.Y. 
Mar. 19, 2020), ECF No. 1.

74. Id. ¶ 5.
75. See, e.g., Brad Polumbo, Protecting Religious Adoption Agencies Won’t Stop LGBT 

People from Adopting, NAT’L REV. (July 31, 2018, 6:30 AM), https://www.nationalreview.
com/2018/07/protecting-faith-based-adoption-agencies-will-not-stop-lgbt-people-from-
adopting/; Press Release, Becket Fund for Religious Liberty, Supreme Court Will Decide 
Fate of Faith-Based Foster Care (Feb. 24, 2020), https://www.becketlaw.org/media/
supreme-court-will-decide-fate-faith-based-foster-care/.

76. See Frank J. Bewkes et al., Welcoming All Families, CTR. FOR AM. PROGRESS (Nov. 20, 2018, 
8:30 AM), https://www.americanprogress.org/issues/lgbtq-rights/reports/2018/11/20/461199/
welcoming-all-families/; see also Franey, supra note 15, at 33–36; cf. SEAN CAHILL ET AL., 
THE FENWAY INST., EXECUTIVE BRANCH ACTIONS PROMOTING RELIGIOUS REFUSAL THREATEN 
LGBT HEALTH CARE ACCESS 12–13 (2016), https://fenwayhealth.org/wp-content/uploads/The-
Fenway-Institute-Religious-Refusal-Laws-Policy-Brief.pdf.

77. Fulton v. City of Phila., 922 F.3d 140 (3d Cir. 2019), cert. granted, 140 S. Ct. 1104 
(2020). While CSS raised other legal issues in the district and circuit courts, the questions 
presented in the petition for certiorari focused on the Free Exercise Clause claims. Petition 
for a Writ of Certiorari at i, Fulton v. City of Phila., No. 19-123 (July 22, 2019), https://www.
supremecourt.gov/DocketPDF/19/19-123/108931/20190722174037071_Cert%20Petition%20
FINAL.pdf.
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termination of foster care referrals to the agency in accordance with the 
City’s nondiscrimination policy.78

A. Fulton’s Facts and Procedural Posture
The investigation that led to Philadelphia’s cessation of foster care 

referrals to CSS began when a Philadelphia Inquirer reporter called the 
Department of Human Services (DHS) Commissioner Cynthia Figueroa 
to state that the newspaper was working on an article about how two 
publicly funded foster care agencies, CSS and Bethany Christian Services, 
“would not work with same-sex couples as foster parents.”79 Subsequently, 
Figueroa contacted both Bethany Christian Services and CSS, along with 
several other faith-based foster care agencies and one secular agency 
that contracted with the City, to determine what these agencies’ policies 
were regarding same-sex couples.80 CSS and Bethany con rmed that 
they had policies to deny foster care certi cation to same-sex couples.81 
None of the other organizations that Figueroa contacted had such policies 
discriminating against same-sex couples.82

Figueroa met with CSS to attempt to resolve the dispute, but ultimately, 
CSS maintained that in accordance with their religious beliefs, they would 
continue to not certify same-sex married couples.83 Shortly after the 
meeting, CSS received notice that DHS would no longer be referring new 
children to the agency and was instituting an “intake freeze.”84

At the district court level, the case ultimately turned on two questions. 
The threshold question, whether CSS’s provision of services met the 
de nition of “public accommodations” subject to Philadelphia’s Fair 

78. Fulton, 922 F.3d at 146–47.
79. Id. at 148.
80. Fulton v. City of Phila., 320 F. Supp. 3d 661, 672 (E.D. Pa. 2018), aff’d, 922 F.3d 140 

(3d Cir. 2019), cert. granted, 140 S. Ct. 1104 (2020).
81. Fulton, 922 F.3d at 148. CSS also noted that it would not certify or provide home studies 

to same-sex couples or LGBTQ+ individuals unless they vowed to live single. Fulton, 320 F. 
Supp. 3d at 672.

82. Fulton, 922 F.3d at 148.
83. Id. CSS would not certify any unmarried, cohabiting couples, and does not recognize 

same-sex marriage. Id.
84. Id. at 149. So-called intake freezes had been instituted by the DHS of cials when they 

had concerns that they may have to stop working with an agency. Id.
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Practices Ordinance (this was primarily a disagreement about statutory 
interpretation), was dispensed with quickly.85

B. Constitutional Issues
A second question that the case turned on, and ultimately the question 

that is pending before the Supreme Court, is whether CSS may nevertheless 
disregard the nondiscrimination provisions of the Fair Practices Ordinance 
under a theory that forcing it to comply is a violation of the Free Exercise 
Clause.86 Under Employment Division, Department of Human Resources of 
Oregon v. Smith,87 the Free Exercise Clause is not violated when religious 
exercise is impacted as an “incidental effect of a generally applicable 
and otherwise valid” law.88 However, “[a] law failing to satisfy these 
requirements must be justi ed by a compelling governmental interest and 
must be narrowly tailored to advance that interest.”89

In Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Commission,90 
the Supreme Court ruled on narrow grounds against a civil rights agency 
that required a baker who asserted religious objections to same-sex 
marriage to bake a cake for a same-sex wedding, without reaching broader 
Free Exercise and Free Speech claims the bakery raised in opposing 
Colorado’s enforcement of a nondiscrimination law.91 The Court found 
that the Colorado Civil Rights Commission displayed clear hostility to the 
baker’s religious beliefs, unfairly targeting him and failing to provide him 
with the “neutral and respectful consideration” his claims deserved.92 The 
Commission disparaged the baker’s religious beliefs as “despicable” and 
“merely rhetorical,” and compared his “invocation of his sincerely held 

85. Fulton, 320 F. Supp. 3d at 679 (analyzing Philadelphia Fair Practices Ordinance § 9-1102(1)
(w), https://www.phila.gov/HumanRelations/PDF/FPO%20Ch9-1100%20-9-2016_%20nc.pdf).

86. Id. The Free Exercise Clause of the First Amendment states that “Congress shall make 
no law . . . prohibiting the free exercise [of religion].” U.S. CONST. amend. I. This applies to 
states through the Fourteenth Amendment Due Process Clause. Fulton, 320 F. Supp. 3d at 680.

87. 494 U.S. 872 (1990).
88. Id. at 878–80; see also Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 

U.S. 520, 531 (1993) (“[A] law that is neutral and of general applicability need not be justi ed 
by a compelling governmental interest even if the law has the incidental effect of burdening 
a particular religious practice.”). One of the questions before the Supreme Court in Fulton is 
whether Smith should be “revisited.” Petition for a Writ of Certiorari, supra note 77, at i.

89. Church of the Lukumi Babalu Aye, Inc., 508 U.S. at 531–32.
90. 138 S. Ct. 1719 (2018).
91. See id. at 1728–29, 1732.
92. Id. at 1729–30.
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religious beliefs to defenses of slavery and the Holocaust.”93 The Supreme 
Court did acknowledge that “the State’s interest could have been weighed 
against [the baker’s] sincere religious objections in a way consistent with 
the requisite religious neutrality that must be strictly observed,” but it 
found that state of cials had failed to do so in this case, noting “[t]he 
of cial expressions of hostility to religion in some of the commissioners’ 
comments.”94

CSS rst argued, in an attempt to have the court subject the defendants’ 
actions to strict scrutiny, that the City and DHS targeted the agency 
“purely based on its religious beliefs.”95 However, both lower courts 
found that there was no persuasive evidence in the record that showed that 
DHS or the City had unfairly targeted CSS.96 In fact, the record showed 
that DHS of cials had actually worked to try and keep their relationship 
with CSS, and in several instances had placed children with CSS foster 
families despite the “intake freeze” (for example, if a child’s sibling had 
previously been placed with CSS).97 Although the record did show that 
Figueroa used some religiously tinged language in her meeting with CSS, 
including stating that “it would be great if we could follow the teachings 
of Pope Francis,”98 CSS’s argument that this is evidence of targeting based 
on religious belief is unpersuasive. Looked at in context, the language 
Figueroa used––while no doubt religious––was arguably simply an attempt 
to nd some common ground and a solution to their impasse.99 The Court 
distinguished Masterpiece Cakeshop, nding that City of cials provided 
“respectful consideration” of CSS’s position and that Figueroa neither 
disparaged CSS’s religion (that she herself shared) nor acted with hostility 
towards them based on their religious views.100 Additionally, in rejecting 
a state-law claim under Pennsylvania’s Religious Freedom Protection 
Act,101 the Court found that the City’s actions in requiring compliance with 

93. Id. at 1729.
94. Id. at 1732.
95. Fulton v. City of Phila., 320 F. Supp. 3d 661, 686 (E.D. Pa. 2018).
96. See id. at 687–90; see also Fulton v. City of Phila., 922 F.3d 140, 156–59 (3d Cir. 2019).
97. Fulton, 922 F.3d at 149–51.
98. Id. at 157.
99. Figueroa herself is Catholic, and the court found that her comment about Pope Francis 

was “best viewed as an effort to reach common ground with [CSS] by appealing to an authority 
within their shared religious tradition.” Id.

100. Id. at 157–59.
101. 71 PA. STAT. AND CONS. STAT. §§ 2401–07 (West).
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a nondiscrimination law were “the least restrictive means of furthering a 
compelling government interest.”102

CSS also claimed as part of its Free Exercise challenge that because 
Figueroa called mostly faith-based agencies to determine what their 
policies were on serving same-sex couples, the laws were not applied 
with neutrality.103 However, Figueroa had only been tipped off that two 
agencies––CSS and Bethany––refused to work with same-sex couples, 
and they did so for religious reasons.104 The Third Circuit reasoned that 
it made sense she would then primarily call religious organizations that 
contracted with the City because she had little reason to think nonreligious 
agencies would similarly discriminate.105 Further supporting the City’s 
argument that it applied its antidiscrimination laws neutrally was the 
fact that Figueroa had also called a non-faith-based agency to check its 
policy regarding same-sex couples.106 Ultimately, the Third Circuit noted 
that while sincerely held religious belief is always protected, conduct 
motivated by those religious beliefs is not entitled to “special protections 
or exemption from general, neutrally applied legal requirements.”107

CSS’s second constitutional argument was that its First Amendment 
Rights under the Establishment Clause were violated by the City’s 
actions.108 As evidence of discriminatory treatment because of its Catholic 
religious values, CSS primarily pointed to Figueroa’s statement concerning 
the Pope.109 The Third Circuit did not seem to think much of this argument, 
noting that the City continued to work with CSS in other contexts, and 
that Bethany Christian Services opposed same-sex marriage for religious 
reasons but was able to receive foster care referrals again after it agreed to 
“cease discriminating against same-sex couples.”110

While the Third Circuit’s ruling in the case may appear straightforward, 
with a conservative Supreme Court that has in recent years been friendly 
to those who have led constitutional challenges with the aim of 

102. Fulton, 922 F.3d at 163.
103. Id. at 157.
104. Id.
105. Id.
106. Id.
107. Id. at 159.
108. Id. at 159–60.
109. Id.
110. Id. at 149 n.2, 151, 160.
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“protecting” religious liberty,111 it remains to be seen whether this decision 
will be an af rmation that religious beliefs do not entitle faith-based child 
welfare organizations to special exemptions or whether it will be a gross 
misapplication of First Amendment religious liberty protections.

III. Exemptions for Faith-Based Agencies Violate Equal 
Protection and the Establishment Clause

Under the Equal Protection Clause, laws that distinguish between classes 
of individuals “must be rationally related to a legitimate governmental 
purpose.”112 For LGBTQ+ individuals, this mandate suggests that unless 
there is a legitimate and plausible governmental objective for differentiating 
between LGBTQ+ prospective parents and non-LGBTQ+ prospective 
parents, the state may not treat LGBTQ+ individuals differently in 
public child welfare services. While the issue may not appear quite so 
simple when applied to private faith-based agencies that contract with the 
government and receive public funds, the court in Fulton suggested that 

111. In the 2019–20 term, after granting certiorari in Fulton, the Supreme Court ruled in 
favor of Free Exercise claims raised in other cases. In Espinoza v. Montana Department of 
Revenue, 140 S. Ct. 2246 (2020), the Court found that state of cials’ application of a state 
constitutional “no-aid provision” to bar the use of state-supported private school scholarships 
at religious schools discriminated based on the “religious character” of the schools and was 
unconstitutional. Id. at 2255. Espinoza arose as a result of a program the Montana Legislature 
established that granted tax credits to those who donated to organizations that awarded 
scholarships for private school tuition. Id. at 2251. In order to reconcile this program with a 
Montana constitutional provision that barred government aid to schools “controlled in whole 
or in part by any church, sect, or denomination,” Montana of cials issued Rule 1, which barred 
families from using the scholarships at religious schools. Id. at 2252. The Court applied strict 
scrutiny and found the restrictions violated the Free Exercise Clause. Id. at 2260–61. Also, 
the Court expanded the scope of the “ministerial exception,” rst outlined in Hosanna-Tabor 
Evangelical Church v. Equal Opportunity Employment Commission, 565 U.S. 171 (2011). 
This exception gives religious organizations independence to handle employment disputes free 
from court interference when the disputes involve “ministers,” considering factors such as the 
person’s title and the religious functions performed by the person. Id. at 188–92. In Our Lady of 
Guadalupe School v. Morrissey-Berru, 140 S. Ct. 2049 (2020), the Supreme Court held that the 
employment discrimination claims of two elementary school teachers fell under the Hosanna-
Tabor exception, noting that although the teachers were not given the title of “minister” and had 
limited formal religious training, religious education of the students was “the very reason for the 
existence of most private religious schools.” Id. at 2055. Most recently, in November 2020, the 
Supreme Court granted preliminary injunctive relief pending appeal in a challenge by religious 
organizations to New York Governor Andrew Cuomo’s restrictions on religious gatherings 
during the COVID-19 pandemic. Roman Cath. Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63 
(2020) (per curiam). The Court found a likelihood of success on the merits of the organizations’ 
claims that the restrictions violated the Free Exercise Clause by treating secular activities more 
favorably than religious ones and severely limiting in-person attendance at religious gatherings. 
Id. at 66–67.

112. City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 446 (1985).
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Philadelphia and DHS had reason to be concerned about the likelihood of 
such a constitutional challenge from same-sex married couples should the 
City exempt contracting agencies from complying with the Fair Practices 
Ordinance.113

One of the initial hurdles of an Equal Protection challenge in this context 
is establishing that faith-based and publicly funded agencies that contract 
with the state to provide child welfare services are actually considered 
“state actors.”114 However, another option LGBTQ+ prospective parents 
have to sidestep the hurdle of proving that a private party is a state actor is 
going ahead and suing a state actor or state agency directly.115 Based on the 
recent Dumont litigation,116 this seems like a potentially successful route.

Once it has been established that there is a suf cient “sovereign” for 
the purposes of the Equal Protection Clause, the next inquiry is whether 
or not there is a legitimate and plausible governmental objective for 
differentiating between LGBTQ+ prospective parents and non-LGBTQ+ 
prospective parents in child welfare services. As for determining the 
appropriate standard of review, the level is determined by the nature of 

113. The district court in Fulton stated that DHS and Philadelphia have an interest in avoiding 
possible Equal Protection and Establishment Clause claims that would result if CSS and other 
faith-based government contractors were allowed exemptions to the public accommodations/
antidiscrimination laws in the Fair Practices Ordinance. Fulton v. City of Phila., 320 F. Supp. 3d 
661, 704 (E.D. Pa. 2018).

114. The Fourteenth Amendment requires that a “state” not “deny to any person within its 
jurisdiction the equal protection of the laws.” U.S. CONST. amend. XIV, § 1. See Brentwood Acad. 
v. Tenn. Secondary Sch. Athletic Ass’n, 531 U.S. 288, 295 (2001). In some cases, plaintiffs have 
successfully alleged that private child welfare agencies with government contracts are in fact 
state actors. See Brent v. Wayne Cty. Dep’t of Hum. Servs., 901 F.3d 656, 677 (6th Cir. 2018) 
(concluding that “plaintiffs have pleaded suf ciently that Methodist and the Children’s Center 
are state actors to survive a motion to dismiss”); Hall v. Smith, 497 F. App’x 366, 375 n.13 (5th 
Cir. 2012) (leaving open whether “a private child placement agency could be considered a state 
actor with respect to the foster child placement decisions it makes pursuant to a contractual 
relationship with a state”).

115. See Dumont v. Lyon, 341 F. Supp. 3d 706, 744 (E.D. Mich. 2018). This was the route that 
Kristy and Dana Dumont utilized when they led a 42 U.S.C. § 1983 complaint alleging that the 
Director of the Michigan Department of Health and Human Services and the Executive Director 
of the Michigan Children’s Services Agency had a practice of permitting state-contracted and 
publicly funded child placing agencies to use religious criteria to screen prospective foster and 
adoptive parents for children in the foster care system. Id.; see also Rogers v. U.S. Dep’t of 
Health & Hum. Servs., 466 F. Supp. 3d 625, 647 (D.S.C. 2020) (denying motion to dismiss 
Establishment Clause claim where plaintiffs alleged state and federal defendants acted “in an 
effort to protect a speci c [child-placement agency], Miracle Hill, and permit discrimination 
within South Carolina’s foster care program on the basis of Miracle Hill’s religious criteria”).

116. See supra note 115.
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the right at issue or the class of people that the right affects.117 As sexual 
orientation and gender identity are not considered “suspect or quasi-
suspect class[es],” rational basis review is presumed to be the standard.118 
This level of scrutiny, occupying the lowest level, simply asks if there is 
a conceivable rational relationship between the challenged action and a 
legitimate government interest.119 However, an Equal Protection challenge 
in this case is not without some teeth. In seminal cases involving LGBTQ+ 
people, the Supreme Court appears to have utilized a standard that is 
sometimes referred to as “rational basis with bite,” where the court applies 
a form of heightened scrutiny without acknowledging this approach.120 
This level of review has most commonly been utilized where the rule 
of law has no rational relationship to a stated governmental interest and 
where it discriminates against politically unpopular minority groups.121

Whatever the level of scrutiny, the requirement remains that there be 
a legitimate governmental objective.122 In this case, it is unclear how 
allowing faith-based agencies to discriminate against LGBTQ+ people 
is rationally related to any governmental objective. In child welfare, the 
framework under which decisions are made is still generally the “best 
interests of the child.”123 A variety of factors are taken into account, with 
the “child’s ultimate safety and well-being the paramount concern.”124 In 
2020, arguing that safety of children is a reason to discriminate against 
LGBTQ+ parents is a ridiculous and dangerous proposition. Study after 
study has shown that children of LGBTQ+ parents are just as well-adjusted 
and healthy as children of heterosexual parents.125 In a series of social 
science studies, it was also consistently found that children of LGBTQ+ 

117. Jeremy B. Smith, Note, The Flaws of Rational Basis with Bite: Why the Supreme Court 
Should Acknowledge Its Application of Heightened Scrutiny to Classi cations Based on Sexual 
Orientation, 73 FORDHAM L. REV. 2769, 2772 (2005).

118. Kristapor Vartanian, Equal Protection, 10 GEO. J. GENDER & L. 227, 235 (2009).
119. The rational basis test states that legislation is generally presumed valid and 

constitutional if the “classi cation drawn by the statute is rationally related to a legitimate state 
interest.” City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440 (1985). Intermediate 
scrutiny is a more heightened level of scrutiny that is used for gender and “illegitimacy.” Smith, 
supra note 117, at 2773. Strict scrutiny, which is the highest level of scrutiny, is used when there 
is a “suspect” class such as race or national origin, or when a fundamental right is involved. Id. 
at 2771 n.18, 2772–73.

120. Smith, supra note 117, at 2774, 2779–85 (discussing Romer v. Evans, 517 U.S. 620 
(1996); Lawrence v. Texas, 539 U.S. 558 (2003)).

121. See id.
122. Cleburne Living Ctr., 473 U.S. at 446.
123. DETERMINING THE BEST INTERESTS OF THE CHILD, supra note 45, at 2.
124. Id. (surveying state approaches to “best interests” determinations).
125. See, e.g., COOPER & CATES, supra note 46, at 25–73 (summarizing multiple studies).
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parents made friends and formed healthy peer relationships just as well 
as their peers.126 Additionally, for LGBTQ+ children, having a home 
that is af rming of their identities is actually closely tied with safety and 
well-being.127

The government also presumably has the objective of wanting to 
place as many children in homes with loving families as possible. Since 
studies have found that LGBTQ+ people are more likely to adopt than 
their straight counterparts, and that not allowing LGBTQ+ individuals to 
adopt may adversely impact opportunities for children to be adopted from 
foster care,128 this also seems to tilt in favor of there being no legitimate 
governmental objective advanced through discriminating against LGBTQ+ 
parents.

In addition to the Equal Protection Clause, providing exemptions to faith-
based agencies that discriminate against LGBTQ+ prospective parents 
is also a violation of the Establishment Clause of the First Amendment. 
This sort of challenge utilizes the Establishment Clause in a way that is 
diametrically opposed to how CSS uses the same Clause in Fulton.129 The 
Establishment Clause, which protects from the establishment of religion,130 
prohibits the government “from passing laws that favor one religion over 
another, or laws that favor religion over non-religion.”131 Laws that exempt 
faith-based private agencies in child welfare from nondiscrimination laws 
impermissibly accommodate and advance religion to the detriment of 
LGBTQ+ prospective parents, and foster children. When the government 
contracts with and funds faith-based private agencies in child welfare that 
do not serve LGBTQ+ people, it allows these agencies to discriminate 
based on their speci c set of religious beliefs. By advancing these particular 
beliefs in a way that constricts the availability of child welfare services 
based on the sexual orientation of the prospective foster or adoptive parent, 
it irreparably harms LGBTQ+ individuals as well as foster children, and 
entangles church with state.

Estate of Thornton v. Caldor, Inc. is instructive here, as it highlights the 
grave issue of imposing a certain religious framework onto people who may 

126. Id.
127. See N.Y.C. ADMIN. FOR CHILD. SERVS., LGBTQ AFFIRMING FOSTER AND ADOPTIVE 

PARENTS NEEDED, https://www1.nyc.gov/assets/acs/pdf/lgbtq/ACS_Af rmingFamiliesBrochure.
pdf; HUM. RTS. CAMPAIGN, LGBTQ YOUTH IN THE FOSTER CARE SYSTEM, https://assets2.hrc.org/

les/assets/resources/HRC-YouthFosterCare-IssueBrief-FINAL.pdf.
128. See Kaye & Kuvalanka, supra note 22.
129. See supra notes 108–09 and accompanying text.
130. U.S. CONST. amend. I; see supra note 24.
131. CAHILL ET AL., supra note 76, at 12.
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not share that framework.132 In this case, the Supreme Court invalidated a 
Connecticut statute that required that all workers be allowed to refuse to 
work on the Sabbath, noting that by providing Sabbath observers with this 
right, they were forcing secular businesses to conform to religious concerns 
in violation of the Establishment Clause.133 Just as that Connecticut statute 
unconstitutionally gave workers the right to summarily refuse to work 
on the Sabbath, religious exemptions unconstitutionally give faith-based 
organizations the right to summarily refuse to work with LGBTQ+ people. 
The whole concept of separation of church and state is essentially a dead 
letter if religious organizations are not only deeply embedded in the crucial 
government function of providing child welfare services using government 
funds but are also using their position of authority to discriminate against 
and harm an already-marginalized group.

IV. Conclusion
Private faith-based agencies have for many years provided essential 

child welfare services in conjunction with an often under-resourced and 
over-burdened public sector. In so doing though, the line between public 
and private has been blurred. Despite that blurred line, faith-based agencies 
argue that exemptions to nondiscrimination laws allow them to continue 
to serve children in need while maintaining their religious values. As the 
Third Circuit noted in Fulton, while religious belief is certainly protected, 
conduct motivated by those beliefs is not entitled to special protections 
or exemptions from “general, neutrally applied legal requirements.”134 
With hundreds of thousands of children in the country in foster care and 
waiting to be adopted, the misapplication of constitutional protections for 
faith-based agencies that discriminate is an unaffordable error. Loving and 
quali ed parents willing to foster and adopt are more crucial now than 
ever, and LGBTQ+ people are the group most likely to do that. Beyond 
just the child welfare implications of allowing private, faith-based agencies 
to discriminate, these exemptions for private agencies are a violation of 
both the Equal Protection Clause and the Establishment Clause. Laws that 
continue to provide exemptions for faith-based agencies to discriminate 
against LGBTQ+ people are an egregious abuse of discretion that put 
an already marginalized community at further risk. Instead of leaving 
vulnerable communities at risk with no recourse and using taxpayer 

132. 472 U.S. 703 (1985); see CAHILL ET AL., supra note 76, at 12.
133. Caldor, 472 U.S. at 706, 709–10.
134. Fulton v. City of Phila., 922 F.3d 140, 159 (3d Cir. 2019), cert. granted, 140 S. Ct. 

1104 (2020).
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money to sanction discrimination, the government should be focused on 
continuing to expand the pool of prospective foster and adoptive parents, 
including the thousands of LGBTQ+ parents who are equipped and willing 
to help the government meet this crucial need.

Fulton represents one such instance where the Supreme Court has 
an opportunity to clarify once and for all that such discrimination is a 
violation of the Constitution and also limits the pool of available loving 
and capable parents who are willing to adopt or foster. While the Court 
could limit a holding favoring Philadelphia to apply only to CSS and 
Philadelphia’s relationship,135 the Court should rule more broadly. Even 
if the Court does not apply Smith, the Court should follow the Third 
Circuit’s holding that Philadelphia has a compelling interest in ensuring 
that same-sex couples have the same opportunity to foster and adopt as 
their heterosexual counterparts in accordance with its antidiscrimination 
provision.136 Importantly, the Court should note that the City’s conduct 
was not motivated by religious animus and that the City applied its 
antidiscrimination provision in a general, neutrally applicable manner. 
Beyond Fulton, with the advent of a new administration in the White 
House,137 there is both a hope, and also an expectation, that President Joe 
Biden’s administration will ensure that private agencies contracting with 
the government are not given waivers to discriminate against LGBTQ+ 
prospective parents, and that all capable and loving prospective families 
are supported and protected in the shared goal of bringing crucial child 
services to all those in need.

135. A limited holding would be similar to the route taken by the Court in Masterpiece 
Cakeshop, Ltd. v. Colorado Civil Rights Commission, 138 S. Ct. 1719 (2018), although the 
Court in that case ruled against the civil rights agency.

136. Fulton, 922 F.3d at 162–65 (ruling for City under Pennsylvania state law that applies 
strict scrutiny for certain religious freedom claims), cert. granted on other grounds, 140 S. Ct. 
1104 (2020); see supra notes 101–02 and accompanying text.

137. NBC has called the Biden administration “on track to be [the] most LGBTQ-inclusive 
in U.S. history.” Dan Avery, Biden Administration on Track to Be Most LGBTQ-Inclusive in U.S. 
History, NBC NEWS (Dec. 4, 2020, 9:23 AM), https://www.nbcnews.com/feature/nbc-out/biden-
administration-track-be-most-lgbtq-inclusive-u-s-history-n1250010. Joe Biden’s own campaign 
website states, “By . . . proposing policies allowing federally funded homeless shelters to turn 
away transgender people and federally funded adoption agencies to reject same-sex couples . . . the 
Trump-Pence Administration has led a systematic effort to undo the progress President Obama and 
Vice President Biden made.” Out for Biden, Biden Harris, https://joebiden.com/lgbtq/.
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Introduction to Family Law Quarterly,  
Volume 54, Number 2

This issue features three articles on recent developments in the ever-
evolving eld of family law. The topics include the new Restatement 
of Children and the Law, the 2020 U.S. Supreme Court decision on the 
Hague Child Abduction Convention, and varying state approaches to child 
support when parents share parenting time.

A working group of the American Law Institute has been, for a few 
years, creating the Restatement of Children and the Law. Professors Clare 
Huntington and Elizabeth S. Scott summarize the project in their article, 
The New Restatement of Children and the Law: Legal Childhood in the 
Twenty-First Century. (Professor Scott is the Chief Restatement Reporter 
and Professor Huntington is one of the Associate Reporters.)  

They write that the core principle and policy goal of the project has been 
to endorse policies that promote what they refer to as “child well-being.” 
Among other things, the authors state that one goal of the project has been 
to integrate behavioral and biological research on child and adolescent 
development, as well as empirical research about the effectiveness of 
various policy interventions pertaining to children. Another overriding 
goal has been to recognize, and suggest ways to remediate, embedded 
racial and class biases that have impacted the regulation of children and 
their families in the United States.

The Restatement is organized in four Parts: “Children in Families,” 
“Children in Schools,” “Children in the Justice System,” and “Children 
in Society.” Readers of this journal may be particularly interested in Part 
II of the Huntington-Scott article, in which the authors discuss “The 
Restatement and Parental Rights.” In this Part, they address the Restatement 
view of parental rights, which includes a section on corporal punishment 
and a discussion of the parental right generally to make healthcare choices 
for a child. The authors also explain why the Restatement supports the 
recognition of rights of de facto parents.

Professor Ann Laquer Estin’s article, Where Is the Child at Home? 
Determining Habitual Residence after Monasky, addresses Monasky 
v. Taglieri, a recent U.S. Supreme Court decision on the Hague Child 
Abduction Convention. Pursuant to the Convention, if a child is wrongfully 
removed or retained away from his or her country of “habitual residence,” 
the child generally is to be returned to the country of habitual residence 
for any custody determination. In her article, Professor Estin explains 
that, for decades, the U.S. Supreme Court has provided no guidance about 
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how U.S. courts should make the determination of a child’s “habitual 
residence.” As a result, various U.S. circuit courts proposed numerous and 
somewhat different approaches regarding how to make this determination. 
Professor Estin notes that the most commonly accepted approach was to 
determine the last country both parents agreed would be the place they 
would live inde nitely with their child. While a number of circuits applied 
this “parental intent” approach, Estin also describes other tests that were 
proposed.

In 2020, the U.S. Supreme Court nally issued an opinion addressing 
this issue. This 2020 case involved a couple who married in the United 
States and then moved to Italy. Eight weeks after their child was born 
in Italy in 2015, the mother returned to the United States with the child. 
Shortly thereafter, the father led a petition in an Ohio district court for the 
return of his child under the Hague Convention. The mother argued that 
the child’s habitual residence was not Italy when the child returned to the 
United States because the parents had no mutual intent to raise the child 
in Italy. The district court ruled that the child’s habitual residence was 
Italy when the mother returned to the United States, and the U.S. Supreme 
Court af rmed.

Professor Estin emphasizes that in this case the Supreme Court opinion 
expressly rejects the parental intent test as the primary focus for determining 
habitual residence. Estin notes that the Court was concerned that such a 
standard could leave many infants without a habitual residence. The Court 
explained that the determination should be a “fact-driven inquiry” and 
referred to the appropriate approach as a “totality of the circumstances 
test.” Estin considers what types of facts might be relevant under this new 
approach, and she predicts how results in cases might change under this 
approach. 

In the nal article in this issue, The Relationship Between Child Support 
and Parenting Time, Dr. Jane Venohr and I analyze different approaches to 
child support when parents share parenting time. Child support guidelines 
were promulgated in the 1980s. At that time, drafting committees assumed 
that, in most instances, the greater-time parent would be the mother. It was 
also assumed that the father would have a higher income than the mother 
and that the father would have access to his children, at most, every other 
weekend.

During the past 30 years, a number of things have changed that could 
affect child support policy. More women have lucrative careers. More 
fathers spend substantial time with their children. Some parents have 
equal joint physical custody. In other instances, fathers are the greater-
time parent.
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In our article, we discuss to what extent, if any, child support should be 
reduced as the level of contact between the obligor parent and the children 
increases. In some states, the level of obligor contact with the children is 
merely a deviation factor allowing the court to adjust the amount of child 
support from the presumptive guideline amount. In contrast, we emphasize 
that in more than 30 states today, there is some presumptive formula for 
how the child support should be reduced based on the obligor parent’s 
level of contact with the child.

We describe a number of these different timesharing adjustment 
approaches. While by far the most common is some variation of what is 
called the “cross-credit” approach, there are numerous other approaches. 
These different approaches are described, and we include numerous 
graphs and charts that attempt to highlight the differences and similarities 
of the various approaches at different levels of contact between the obligor 
parent and the children. 

Our article contains a chart comparing how much the child support 
obligation is reduced under different state timesharing formulas when 
the obligor parent has a higher income than the other parent and has the 
child 40% of all overnights. Another chart compares how these different 
state timesharing formulas would apply when there is equal joint physical 
custody. One calculation assumes equal parental incomes and the other 
assumes somewhat different parental incomes. 

Our article highlights one important difference among the various 
approaches. In a small number of states, child support begins to be reduced 
with a relatively low level of contact between the child and the obligor 
parent, and then support is gradually reduced as the level of contact 
increases. In many others, support is not reduced until the level of contact 
is relatively substantial, and then the support is fairly rapidly reduced as 
the level of contact exceeds the threshold. Some have opined that this latter 
approach creates a “cliff effect” when the support amount can signi cantly 
change with relatively small levels of change in contact. One potentially 
undesirable effect of such a cliff effect is that the obligor parent may want 
to get the level of access to exceed the threshold, while the recipient parent 
may want the level of access to be below the threshold, and this can cause 
litigation over contact levels. Because of this concern, some states that 
have reviewed their guidelines recently have expressed a preference for 
approaches that do not have a cliff effect. 

Finally, our article discusses how child support should be calculated 
when the greater-time parent has a higher income than the lesser-time 
parent. On the one hand, the continuity-of-expenditure philosophy would 
lead to a conclusion that the lesser-time parent should pay some support 
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to the greater-time parent. We note, however, that some recent cases have 
af rmed child support awards from the greater-time parent to the lesser-
time parent in this situation, particularly if the income of the greater-time 
parent is much higher than that of the other parent. These cases present 
very interesting questions about the goals and purposes of child support 
and child support guidelines.

J. Thomas Oldham
John H. Freeman Professor of Law, University of Houston Law Center
Issue Editor
Board of Editors Member, Family Law Quarterly
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The New Restatement of Children  
and the Law: Legal Childhood in the 
Twenty-First Century

CLARE HUNTINGTON* & ELIZABETH S. SCOTT**

This Essay is based on a previous article: Clare Huntington & Elizabeth 
Scott, Conceptualizing Legal Childhood in the Twenty-First Century, 118 
Mich. L. Rev. 1371 (2020) (offering a comprehensive account of the Child 
Wellbeing framework).

Introduction
Since the 1960s, the law regulating children has become increasingly 

complex and uncertain. The relatively simple framework established 
in the Progressive Era, in which parents had primary authority over 
children subject to a limited supervisory and protective role of the state, 
has broken down. Lawmakers have begun to grant children some adult 
rights and privileges, raising questions about their traditional status as 
vulnerable, dependent, and legally incompetent beings. In the realm of 
crime regulation, law and policy have uctuated between a rehabilitative 
model of juvenile justice and more punitive reforms, creating instability 
and uncertainty about the law’s priorities in this domain. Advocates have 
attacked parental rights, the bulwark of traditional legal regulation, arguing 
that strong parental authority over children is anachronistic and harms the 
interests of children. Although parental rights continue to be robust, the 
rationale for strong parental rights is less clear than it once was.

*  Clare Huntington is the Joseph M. McLaughlin Professor of Law at Fordham Law School 
and Associate Reporter on the ALI Children and the Law Project.

** Elizabeth S. Scott is the Harold R. Medina Professor of Law and the Vice Dean for 
Curriculum at Columbia Law School and Chief Reporter on the ALI Children and the Law 
Project.
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In response to this uncertainty, and in an effort to bring clarity and 
coherence to this area of legal regulation, the American Law Institute 
(ALI) launched a new project in 2015: the Restatement of Law, Children 
and the Law1 . . . . (hereinafter Restatement of Children and the Law) 
or Restatement). This project, which is ongoing, offers comprehensive 
coverage of the legal regulation of children.2 The Restatement is organized 
in four parts: Children in Families, Children in Schools, Children in the 
Justice System, and Children in Society.3 In ful lling its ambitious goals, 
the Restatement has uncovered an emerging but coherent framework that 
shapes and integrates doctrine across this broad legal domain. As we 
explain in this Essay, the Restatement clari es that regulation of children 
and families is not incoherent: Lawmakers in the twenty- rst century 
increasingly are guided by a core principle and goal—the promotion of 
child well-being.4

Three features, all highlighted in the Restatement, distinguish what 
we call the Child Wellbeing framework from the approach of the earlier 
Progressive Era, to which it bears super cial similarity. First, modern 
law is increasingly based on behavioral and biological research on child 
and adolescent development, together with growing empirical evidence 
about the effectiveness of policy interventions.5 This body of knowledge, 
woven into the Restatement, makes it possible to advance child well-
being with greater sophistication and effect. Second, lawmakers and 
the public have begun to recognize that policies promoting child well-
being align with social welfare, strengthening and broadening support for 
contemporary regulation. Again, the Restatement commentary highlights 
this convergence. And third, modern lawmakers recognize, and have begun 
tentatively to remediate, the embedded racial and class biases that have 

1. See ALI ADVISER, http://www.thealiadviser.org/children-law/ (last visited Nov. 2, 2020) 
(describing the Restatement and listing the reporters, including author Elizabeth S. Scott, Chief 
Reporter, and Richard Bonnie, Emily Buss, author Clare Huntington, and Solangel Maldonado, 
Associate Reporters). This Essay draws in part on the Restatement work of Seton Hall University 
School of Law Professor Solangel Maldonado, who drafted the sections on children’s contact 
with third parties, including de facto parents, and medical decision-making, and University of 
Chicago Law School Professor Emily Buss, who drafted the sections on students’ free speech 
rights.

Representative sections of the Restatement are in the Appendix to this Essay. The Essay 
and the Appendix use the section numbering that was in effect at the time the sections were 
approved. The nal version of the Restatement will re ect updated numbering.

2. Id.
3. For sections that have been approved by the ALI membership, see id.
4. Clare Huntington & Elizabeth Scott, Conceptualizing Legal Childhood in the Twenty-

First Century, 118 MICH. L. REV. 1371, 1397–06 (2020).
5. Id. at 1401.
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long permeated the regulation of children and families. The Restatement 
commentary acknowledges these deep-seated biases and supports recent 
legal responses aimed at mitigating the harms they cause.

These dimensions of the Child Wellbeing framework are most evident in 
the broad reforms of juvenile justice regulation undertaken by twenty- rst 
century courts and legislatures. Across a broad range of issues, lawmakers 
have embraced the principle that “children are different,” announced by the 
Supreme Court in recent Eighth Amendment and Fourteenth Amendment 
opinions prohibiting the harshest sentences for juveniles.6 Many modern 
lawmakers have rejected the punitive reforms of the 1990s that were 
motivated in part by racist fears, instead deploying developmental science 
to formulate doctrines and policies grounded in rehabilitation.7 These legal 
reforms acknowledge the vulnerabilities of youth in the justice system, as 
well as their reduced culpability and unique correctional needs as maturing 
adolescents.8 This developmental approach, which aims to promote the 
well-being of youths and address racial bias, has gained public and political 
support, in part because it has produced substantial social welfare bene ts, 
reducing recidivism and promoting the transition of young offenders to 
productive adulthood.9 The Restatement captures this empirically based 
trend on issues as wide-ranging as interrogation, competence to stand 
trial, delinquency dispositions, transfer to criminal court, and conditions 
of con nement in detention and correctional facilities.10

Identifying the core elements of the Child Wellbeing framework—
reliance on science, recognition of social welfare bene ts, and 
acknowledgment of systemic racism—also provides coherence to 
the allocation of legal authority over children in American law. This 
allocation was often described by twentieth-century scholars as a zero-
sum competition among the parents, the state, and children themselves for 

6. See Miller v. Alabama, 567 U.S. 460, 480 (2012) (prohibiting mandatory life sentence 
without parole for juveniles); see also Roper v. Simmons, 543 U.S. 551, 573–74 (2005) (prohibiting 
death penalty for juveniles); Graham v. Florida, 560 U.S. 48, 68, 82 (2010) (prohibiting life 
sentence without parole for juveniles for crimes other than homicide); Montgomery v. Louisiana, 
136 S. Ct. 718, 736 (2016) (holding that Miller rule applies retroactively). See also J.D.B. v 
North Carolina, 564 U.S. 261, 264–65 (2011) (holding that age of minor must be considered in 
determination of whether youth being questioned was in custody).

7. See COMM. ON ASSESSING JUV. JUST. REFORM, NAT’L RSCH. COUNCIL OF THE NAT’L 
ACADS., REFORMING JUVENILE JUSTICE: A DEVELOPMENTAL APPROACH 15–16, 41–47 (Richard 
J. Bonnie et al. eds., 2013), http://www.njjn.org/uploads/digital-library/Reforming_JuvJustice_
NationalAcademySciences.pdf (describing role of developmental research in juvenile justice).

8. Id.
9. Juvenile Justice, RIGHT ON CRIME, http://rightoncrime.com/category/priority-issues/

juvenile-justice/ (last visited Nov. 2, 2020).
10. See discussion infra Part I.C.
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control over children’s lives.11 Instead, the Child Wellbeing framework 
clari es that legal regulation across doctrinal domains is grounded in the 
overriding goal of promoting child well-being. In this framework, both 
the regime of strong parental rights and the opaque pattern of children’s 
rights can be rationalized and integrated into a uni ed regime—one that 
is grounded in developmental research and, for the most part, serves to 
promote social welfare and mitigate racial bias.

A child-well-being rationale for parental rights is not always intuitive 
but is a critical justi cation for the continued vitality of this doctrine. 
Extensive research indicates that a stable parent-child relationship is 
essential to healthy child development.12 Strong parental rights protect 
this bond. Parental rights also serve a protective function for families 
of color and poor families, who are subject historically, and still today, 
to overzealous state intervention.13 But the modern rationale supporting 
strong parental rights is also self-limiting. Parents are not free to in ict 
harm on their child, even on the basis of their religious beliefs.14

Beyond parental rights, the Child Wellbeing framework supplies the 
underlying logic to children’s rights. The framework demonstrates that the 
goal of promoting child well-being generally explains the pattern in which 
the law grants some adult rights and privileges to minors but withholds 
others. It becomes clear that extending some rights and privileges to very 
young children (such as operating motor vehicles) would threaten their 
well-being while withholding some adult rights can threaten serious harm 
to older minors. For example, denying minors the right to make a private 
decision to obtain substance abuse treatment can harm their well-being; 
conferring this right mitigates the harm. In deciding to grant or withhold 
rights and privileges, lawmakers often turn to developmental research to 
determine whether youth welfare is likely to be promoted or undermined 
by the right in question.

In this Essay, we explore these themes, explaining how the Restatement 
of Children and the Law both identi es and reinforces these bene cial 
trends in the law.

11. See, e.g., Barbara Bennett Woodhouse, Ecogenerism: An Environmentalist Approach to 
Protecting Endangered Children, 12 VA. J. SOC. POL’Y & L. 409, 412 (2005) (describing this 
conception and the underlying scholarship); see also Prince v. Massachusetts, 321 U.S. 158, 
165–66 (1944) (describing the state as competing with parental authority).

12. See infra notes 86–87 and accompanying text.
13. See infra note 89 and accompanying text; see also Huntington & Scott, supra note 4, at 

1388–89.
14. See infra Part II.B.
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I. The Restatement and Juvenile Justice
The contemporary regulation of juvenile crime represents the clearest 

embodiment of the Child Wellbeing framework. As this part explains, law 
and policy in this area increasingly are grounded in the developmental 
science of adolescence and are premised on the empirically based 
recognition that youth involved in the justice system, due to their 
developmental immaturity, are fundamentally different from adults—
different in their culpability for their crimes, in their ability to navigate 
the justice system, and in their response to correctional settings.15 This 
body of knowledge has supported regulation that promotes youth welfare 
while also reducing the social cost of juvenile crime, contributing to lower 
recidivism rates and enhancing the prospect that delinquent youth can 
transition into productive adults. The Child Wellbeing framework is also 
at work in the growing awareness that systemic racism has long pervaded 
the justice system.16

More speci cally, this framework has in uenced broad policy reforms 
under which correctional institutions have been closed and resources 
shifted to evidence-based community correctional programs. The 
framework has also shaped doctrinal reforms as courts and legislatures 
have incorporated developmental knowledge into laws regulating the 
justice system’s interaction with youth. The Restatement embodies this 
approach, adopting modern courts’ reliance on developmental science for 
issues such as interrogation of minors, adjudicative competence, consent 
to search, waiver of counsel, delinquency dispositions, state duties in 
juvenile detention and correctional facilities, and transfer to criminal 
court.17

15. For a comprehensive discussion of the developmental model, see ELIZABETH S. SCOTT 
& LAURENCE STEINBERG, RETHINKING JUVENILE JUSTICE 223–64 (2008); see also COMM. ON 
ASSESSING JUV. JUST. REFORM, supra note 7, at 119–37.

16. For a discussion of racist underpinnings of the punitive reforms, see SCOTT & STEINBERG, 
supra note 15, at 113–15.

17. See RESTATEMENT OF CHILDREN AND THE LAW §§ 14.20–.23 (interrogation) (adopted 
by ALI membership), § 15.30 (adjudicative competence in delinquency proceedings) (adopted 
by ALI membership), § 12.10 (consent to search) (approved by ALI Council), § 15.21 (waiver 
of counsel) (approved by ALI Council). Restatement sections on detention, delinquency 
dispositions, correctional facilities, and transfer to criminal court are in progress. As indicated 
in note 1, supra, this Essay and the Appendix use the section numbering in effect at the time the 
sections were approved. The nal version of the Restatement will re ect updated numbering.
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A. Background: Three Waves of Juvenile Justice Reform
To understand the current period of reform, a bit of historic background 

is useful. Youth crime regulation has undergone several periods of 
dramatic legal reform since the juvenile justice system was established in 
the late nineteenth and early twentieth centuries. The traditional juvenile 
court, which was supported by Progressive Era reformers, embodied the 
principle that delinquent youth were very different from adult criminals; 
the state’s purpose in responding to youth crime was not punishment, but 
correction and rehabilitation under its parens patriae authority.18

This model came under increasing pressure in the second half of 
the twentieth century, culminating in its near collapse in the 1980s and 
1990s. Critics attacked the model’s core premise—that the sole purpose 
of the juvenile court was to promote the interests of delinquent youth; 
skeptics pointed to high recidivism rates in young offenders to argue that 
rehabilitation was a failure.19 Harsh criticism by conservatives and public 
outrage at violent juvenile crime led to a wave of punitive law reform 
aimed at protecting the public from young “superpredators,” assumed to 
be youth of color.20 In what can fairly be termed a moral panic, politicians 
and the public seemed to reject the premise that young offenders were 
different from adults.21 Across the country, more juveniles were subject to 
prosecution and punishment as adults for a broader range of crimes, and 
youth in the juvenile system were subject to harsher sanctions.22

The twenty- rst century has seen another wave of law reform, one 
that is a powerful repudiation of the punitive law reforms in the 1980s 
and 1990s.23 The catalysts for this trend are complex.24 Youth crime rates 
declined, creating a climate that was more benign to young offenders; 
moreover, observers pointed to the offensive racist underpinnings of the 
moral panic of the 1990s.25 Also, the 2008 recession highlighted the high 
cost of incarceration-based policies, which diverted state funds from 

18. See discussion in SCOTT & STEINBERG, supra note 15, at 82–88.
19. See Huntington & Scott, supra note 4, at 1386–87.
20. See id. at 1388.
21. Id.; see also SCOTT & STEINBERG, supra note 15, at 94–98.
22. For a discussion of the trend toward punitive juvenile justice reform, see id. at 91–117; 

see also PATRICIA TORBET ET AL., NAT’L CTR. FOR JUV. JUST., STATE REPONSES TO SERIOUS AND 
VIOLENT JUVENILE CRIME 6 (1996) (describing punitive trend in state legislation).

23. Elizabeth S. Scott, Miller v. Alabama and the (Past and) Future of Juvenile Crime 
Regulation, 31 LAW & INEQ. 535 (2013) (discussing factors contributing to the contemporary 
reforms).

24. Id.
25. Id. at 539–42.
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education and other services.26 Just as important was growing evidence 
that punitive policies were ineffective in reducing recidivism, their main 
goal; youths sent to institutions were far more likely to re-offend than those 
who remained in the community and participated in effective evidence-
based community programs.27

Finally, a key catalyst for reform was the Supreme Court. In a series of 
opinions, beginning in 2005, the Supreme Court underscored the theme 
that young offenders are different from their adult counterparts and that 
lawmakers should attend to these differences.28 These opinions had a 
far-reaching effect on justice system reforms. Our nation’s highest court 
announced forcefully that “children are different,”29 offering a radically 
different view of teenage offenders from the dominant theme in the 
1990s.30

At a super cial level, the contemporary reform movement might appear 
to be a revival of the rehabilitative model of the traditional juvenile court. 
Like the Progressive Era reformers,31 lawmakers today recognize that 
important differences distinguish youth in the justice system from adult 
counterparts.32 Further, a core purpose of contemporary regulation is to 
rehabilitate young offenders and promote their healthy development to 
adulthood.33 It is legitimate to ask whether the new wave of reform is a 
nostalgic revival of the Progressive Era ideal that continues to be widely 
endorsed but that proved fragile as a governing principle of regulation.34

B. The Building Blocks of Contemporary Reform
Close inspection clari es that several key features distinguish 

contemporary regulation from its predecessor, providing good reasons 
to believe that the twenty- rst-century regime, grounded in the Child 
Wellbeing framework, is built on a more stable foundation than the 
traditional rehabilitative model. First, reforms enacted in the Child 
Wellbeing framework draw on a large body of scienti c research on 
adolescent development, unavailable in earlier times, that enables 
regulation more responsive to the capacities, vulnerabilities, and needs of 

26. Id. at 542.
27. See infra notes 36, 50–51 and accompanying text.
28. See supra note 6.
29. Miller v. Alabama, 567 U.S. 460, 480 (2012).
30. Huntington & Scott, supra note 4, at 1386–87.
31. For additional discussion of Progressive Era reforms, see id. at 1379–85.
32. Id. at 1400–01.
33. Id. at 1375.
34. Id. at 1385–97.
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young offenders.35 Moreover, this scienti cally driven youth justice policy 
advances social welfare as well as youth welfare. The broad appeal of the 
recent reforms is due in part to substantial evidence that developmentally 
based policies protect public safety more effectively than the harsh policies 
of the 1990s, reducing crime rates at a lower cost.36 Finally, reducing racial 
bias in the system has become an important goal, offering the potential to 
enhance legitimacy and fairness to youth of color.37

The key role of developmental research in the recent reform movement 
cannot be overstated. The Supreme Court highlighted research on 
adolescence in its Eighth Amendment juvenile sentencing opinions in 
support of its holding that imposing certain harsh sentences on juveniles 
violates the Eighth Amendment prohibition of cruel and unusual 
punishment.38 Drawing on behavioral and neuroscience studies, the Court 
held that the challenged sentences violated the principle of proportionality 
and were unconstitutional because juvenile offenders as adolescents were 
less culpable than adults.39 The Court also explained that juveniles were 
more likely to reform than adult offenders and that the prohibited sentences 
foreclosed their opportunity to do so.40 Finally, the Court observed that 
youthful inability to navigate the justice system may have contributed 
to the harsh sentences.41 Following the Court’s lead, other courts and 
lawmakers have relied on research on adolescence in constructing regimes 
that recognize the role of developmental factors in teenage criminal 
activity, attend to the vulnerabilities of youth in the justice system, and 
support their healthy development.42

The substantial body of research on adolescence has in uenced law and 
policy in several ways. First, neuroscience studies have clari ed important 
differences between adolescent and adult brain structure and functioning 

35. Id. at 1435–36.
36. See STEVE AOS ET AL., WASH. STATE INST. FOR PUB. POL’Y, DOC. NO. 01-05-1201, THE 

COMPARATIVE COSTS AND BENEFITS OF PROGRAMS TO REDUCE CRIME 8 (2001), http://www.wsipp.
wa.gov/ReportFile/756/Wsipp_The-Comparative-Costs-and-Bene ts-of-Programs-to-Reduc 
(comparative study showing crime reduction bene ts of several programs at moderate cost).

37. NAT’L JUV. JUST. NETWORK, REDUCING RACIAL AND ETHNIC DISPARITIES IN JUVENILE 
JUSTICE SYSTEMS (2014), http://www.njjn.org/uploads/digital-library/RED-Policy-Update-
0914-FINAL.pdf.

38. See Miller v. Alabama, 567 U.S. 460, 472 (2012); Roper v. Simmons, 543 U.S. 551, 569 
(2005); Graham v. Florida, 560 U.S. 48, 68 (2010); Montgomery v. Louisiana, 136 S. Ct. 718, 
733 (2016).

39. Miller, 567 U.S. at 472–74 (discussing Graham and Roper).
40. Id. at 471–72.
41. Id. at 477–78.
42. See Elizabeth Scott et al., Juvenile Sentencing Reform in a Constitutional Framework, 

88 TEMPLE L. REV. 675 (2016) (discussing broad in uence of opinions).
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that are relevant to engagement in criminal activity.43 These studies show 
that aspects of adolescent brain development contribute to sensation-
seeking, poor impulse control, heightened sensitivity to peers, and other 
responses, shedding light on the sources of adolescents’ inclination to 
engage in risky activities, including criminal activities.44 Lawmakers have 
recognized that these developmental in uences mitigate the culpability 
of juveniles. Some states have expanded the Supreme Court’s restrictions 
on the harsh sentencing of juveniles, directing that when young offenders 
are prosecuted as adults (as opposed to in the juvenile justice system), 
they should generally be subject to more lenient approaches to sentencing 
than their adult counterparts.45 Further, because much juvenile crime is a 
product of immaturity driven by developmental factors, most youth can 
be expected to mature into noncriminal adults unless the justice system 
undermines their ability to do so.46

Another body of research has reinforced the importance of correctional 
responses that facilitate maturation to productive adulthood. Researchers 
on adolescent social development have found that maturation is a process 
of reciprocal interaction between the individual and her social context.47 
A healthy social context provides the conditions for attaining skills and 
capacities important to successful adult functioning.48 But, of course, a 
youth’s social context can also undermine healthy development.49 For 
young offenders, correctional facilities and programs may constitute their 
social context. One key lesson that has driven important reform is that 
large prisonlike institutions are toxic developmental settings.50 Courts have 

43. See Elizabeth Scott et al., Brain Development, Social Context and Justice Policy, 57 
WASH. U. J.L. & POL’Y 13, 16–17 (2018); Alexandra O. Cohen et al., When Is an Adolescent an 
Adult? Assessing Cognitive Control in Emotional and Nonemotional Contexts, 27 PSYCH. SCI. 
549, 559–60 (2016).

44. See Laurence Steinberg, The In uence of Neuroscience on US Supreme Court Decisions 
About Adolescents’ Criminal Culpability, 14 NATURE REVIEWS NEUROSCIENCE 513, 515–16 
(2013). For a comprehensive review, see Scott et al., supra note 43.

45. See Huntington & Scott, supra note 4, at 1400–01; see also State v. Lyle, 854 N.W.2d 
378, 400–03 (Iowa 2014) (prohibiting mandatory minimum sentences of imprisonment for 
juveniles).

46. See Graham v. Florida, 560 U.S. 48, 68 (2010); Miller v. Alabama, 567 U.S. 460, 472 
(2012); see also Elizabeth S. Scott, “Children Are Different”: Constitutional Values and Justice 
Policy, 11 OHIO ST. J. CRIM. L. 71, 86 (2013).

47. Huntington & Scott, supra note 4, at 1403.
48. See Urie Bronfenbrenner & Pamela A. Morris, The Bioecological Model of Human 

Development, in 1 HANDBOOK OF CHILD PSYCHOLOGY: THEORETICAL MODELS OF HUMAN 
DEVELOPMENT 793, 822–23 (Richard M. Lerner ed., 2006).

49. See Laurence Steinberg et al., Reentry of Young Offenders from the Justice System: A 
Developmental Perspective, 2 YOUTH VIOLENCE & JUV. JUST. 21, 23–26 (2004).

50. See COMM. ON ASSESSING JUV. JUST. REFORM, supra note 7, at 134.
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approved remedial orders to address conditions and disciplinary practices 
in these institutions—and states have shifted resources to smaller facilities 
and community programs that are far more effective at accomplishing the 
justice system’s rehabilitative and crime-reduction goals.51

Finally, research on factors that in uence adolescent decision-making 
has played a key role in doctrinal reforms that enhance procedural 
protections for youth in the justice system. Researchers have found 
that youth function less competently than adults in the system because 
they lack understanding of their rights, are more susceptible to making 
impulsive choices in stressful situations, and are more compliant with 
authority gures.52 Consistent with this research, some states require 
special protections for youth in the contexts of police interrogation.53 
Also, the doctrine of adjudicative competence may include developmental 
incapacities as well as those associated with mental illness and cognitive 
de ciency.54 Moreover, in some states, lawmakers have recognized 
youthful incapacity for self-representation by mandating representation of 
counsel in delinquency proceedings.55

The developmental approach to juvenile justice has been heralded for 
its focus on the needs and vulnerabilities of youth in the justice system. 
But the prospect for long-term stability of this regulatory model is 
enhanced greatly by powerful evidence of its effectiveness. Contemporary 
reforms have generally enjoyed broad public and political support 
because they have proved to be more successful at crime reduction than 
earlier incarceration-based policies and more cost-effective as well.56 A 
substantial body of research supports that several well-tested community-
based programs are as or more effective at reducing recidivism in young 

51. See id. at 241–42; see, e.g., V.W. ex rel. Williams v. Conway, 236 F. Supp. 3d 554, 583–84 
(N.D.N.Y. 2017) (citing Supreme Court sentencing opinions in granting preliminary injunction 
against use of solitary con nement with juveniles); see also TASK FORCE ON TRANSFORMING 
JUV. JUST., CHARTING A NEW COURSE: A BLUEPRINT FOR TRANSFORMING JUVENILE JUSTICE IN 
NEW YORK STATE 8–13 (2009), https://www.vera.org/downloads/Publications/charting-a-new-
course-a-blueprint-for-transforming-juvenile-justice-in-new-york-state/legacy_downloads/
Charting-a-new-course-A-blueprint-for-transforming-juvenile-justice-in-New-York-State.pdf 
(describing an investigation of juvenile placement facilities, the initial response, and the task 
force’s recommendations to shift further to community-based programs).

52. See, e.g., Thomas Grisso et al., Juveniles’ Competence to Stand Trial: A Comparison of 
Adolescents’ and Adults’ Capacities as Trial Defendants, 27 L. & HUM. BEHAV. 333 (2003). For 
a discussion of the Restatement sections addressing this issue, see infra Part I.C.

53. See Huntington & Scott, supra note 4, at 1437, 1437 n.355.
54. Elizabeth Scott & Thomas Grisso, Developmental Competence and Juvenile Justice 

Reform, 83 N.C. L. REV. 793, 809–11, 828 (2005).
55. See Huntington & Scott, supra note 4, at 1447–48.
56. Id. at 1399, 1404.
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offenders than incarceration, at a fraction of the cost.57 On an historically 
divisive issue, observers and stakeholders across the political spectrum 
have endorsed the new wave of juvenile justice reform.58

C. The Restatement, the Child Wellbeing Framework, and Juvenile 
Justice Reform

The new Restatement of Children and the Law follows the trend of 
courts embracing the Child Wellbeing framework. These courts emphasize 
the unique status of juveniles and the important differences between youth 
and adults, a theme that draws on the juvenile court’s historic rehabilitative 
purposes but that in contemporary law often relies on developmental 
knowledge. A restatement is based primarily on judicial (common law) 
rules and is aimed at courts, and thus it does not directly execute sweeping 
policy changes. But courts indirectly shape youth justice policy. Courts, for 
example, have enjoined states from practices in detention and correctional 
facilities that undermine healthy youth development; the Restatement 
sections on state duties in those facilities follow those courts.59 Moreover, 
several Restatement sections provide procedural protections that modern 
courts have required in response to youthful incapacity and vulnerability. 
This section will describe several Restatement sections that demonstrate the 
in uence of the Child Wellbeing framework, including sections regulating 
search, interrogation, adjudicative competence, waiver of counsel, and 
conditions of detention and con nement.

To begin, the Restatement rules on search and seizure represent 
the modern trend re ected in the Child Wellbeing framework. When 
law enforcement of cers seek to search a suspect without a warrant, 
the search is valid under the Fourth Amendment if the suspect gives 
voluntary consent.60 For minors, the Restatement rules emphasize the 
importance of factors associated with age and youthful immaturity in the 
determination of voluntariness.61 The Restatement underscores the greater 
vulnerability of children and adolescents to pressure from adult authority 

57. See AOS ET AL., supra note 36; PETER W. GREENWOOD, CHANGING LIVES: DELINQUENCY 
PREVENTION AS CRIME-CONTROL POLICY (2006); SCOTT & STEINBERG, supra note 15, at 183.

58. See Juvenile Justice, supra note 9; see also Alex Altman, Criminal Justice Reform Is 
Becoming Washington’s Bipartisan Cause, TIME (Feb. 19, 2015), https://time.com/3714876/
criminal-justice-reform-isbecoming-washingtons-bipartisan-cause/.

59. See infra text accompanying notes 74–77.
60. See, e.g., Schneckloth v. Bustamonte, 412 U.S. 218, 223–26 (1973).
61. RESTATEMENT OF CHILDREN AND THE LAW § 12.10 (AM. L. INST., Council Draft No. 6, 

2020).
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gures, a tendency that is particularly pronounced in youth of color.62 The 
Restatement also draws on developmental research to generally prohibit 
suspicion-less strip searches in detention and correctional facilities, as well 
as schools, following courts and other lawmakers that have recognized the 
extreme intrusiveness of these searches for adolescents, whose sensitivity 
to bodily privacy concerns is particularly acute.63

Restatement restrictions on the interrogation of minors by law 
enforcement also follow the modern trend of courts that have recognized the 
extreme vulnerability of youth in this context, by giving special weight to 
age in evaluating the validity of confessions. Children and youth have less 
comprehension of their Miranda rights compared to adults.64 Teenagers are 
also more inclined to comply with coercive police tactics; not surprisingly, 
minors give false confessions at a far higher rate than adults.65 Again, youth 
of color are particularly susceptible.66 The Restatement emphasizes this 
vulnerability, both in evaluating whether Miranda warnings must be given 
in an interview setting67 and in determining whether the youth’s waiver of 
rights was intelligent, knowing, and voluntary. Because younger minors 
are acutely vulnerable, the Restatement provides the special protection of 
requiring consultation with counsel before waiver for youth under 15.68

In the delinquency proceeding itself, two rules offer special protections 
to youth facing charges. First, consistent with restrictions on juvenile 
waivers of counsel in some states, the Restatement provides that a juvenile 
does not have a right to waive counsel and undertake self-representation 

62. Id. § 12.10 cmt. b.
63. RESTATEMENT OF CHILDREN AND THE LAW §§ 10.10, 10.20 (AM. L. INST., Council Draft 

No. 4, 2019) (limits on searches in schools); RESTATEMENT OF CHILDREN AND THE LAW § 14.21(b)
(6), 14.21 cmt. i (AM. L. INST., Council Draft No. 6, 2020) (limits on strip searches of youth in 
custody).

64. Thomas Grisso, Juveniles’ Capacities to Waive Miranda Rights: An Empirical Analysis, 
68 CAL. L. REV. 1134 (1980) (study comparing youths’ and adults’ comprehension).

65. RESTATEMENT OF CHILDREN AND THE LAW § 14.21 Reporters’ Note cmt. h (AM. L. INST., 
Tentative Draft No. 1, 2018) (discussing research on false confessions by juveniles).

66. Id. § 14.20 cmt. b.
67. Miranda v. Arizona, 384 U.S. 436, 467–73 (1966). The test for evaluating whether 

someone is “in custody” under Miranda includes the circumstances of the interrogation and 
whether a reasonable person would believe she was free to leave. The Supreme Court has 
held the age of a juvenile suspect generally must be part of this determination. J.D.B. v. North 
Carolina, 564 U.S. 261, 270–71, 277 (2011). Following J.D.B., the Restatement incorporates 
a “reasonable juvenile” standard for making custody determinations, where a police of cer 
knows (or a reasonable of cer would know) that the subject of questioning is not an adult. 
RESTATEMENT OF CHILDREN AND THE LAW § 14.20(b) (AM. L. INST., Tentative Draft No. 1, 2018).

68. RESTATEMENT OF CHILDREN AND THE LAW § 14.22 (AM. L. INST., Tentative Draft No. 1, 
2018); see also id. Reporter’s Note cmt. b (discussing state laws requiring counsel in order for 
youth in custody to waive rights).
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in a juvenile delinquency proceeding, a right enjoyed by adult criminal 
defendants.69 Studies show that many youth in juvenile court waive counsel 
to their detriment.70 The Restatement rule recognizes that the well-being of 
a youth facing a possible deprivation of liberty is almost never advanced 
by self-representation. Adolescents, due to immaturity, know less about 
the legal process than adults and are simply less competent than adults at 
defending themselves. Under the Restatement rule, a court can permit the 
youth to undertake self-representation in limited circumstances, but the 
youth has no right to make this choice.71 The Restatement also recognizes a 
relatively new basis for adjudicative incompetence in criminal proceedings, 
based solely on developmental immaturity.72 Historically, a court’s nding 
that a defendant is incompetent has been based on cognitive disability or 
mental illness; the Restatement follows courts that have recognized that a 
youth may be incompetent to understand the proceedings or assist counsel 
solely on the basis of developmental immaturity.73

Finally, Restatement rules regulating conditions of con nement 
for youth in juvenile correctional facilities pursuant to delinquency 
dispositions are solidly grounded in research on adolescent development. 
The Restatement follows a recent trend in which numerous courts have 
recognized or approved settlements of constitutional and statutory claims 
by con ned youth, challenging lack of services, harsh discipline, and unsafe 
conditions.74 Because of the unique attributes of youth and the juvenile 
system’s rehabilitative purposes, the state’s duties to youth in con nement 
exceed the state’s duties to adults. Consistent with emerging doctrine, the 
Restatement recognizes state duties to provide educational, medical, and 
mental health services to youth in detention and correctional facilities and 
to provide a safe, healthy environment.75 Furthermore, the Restatement 
prohibits excessive discipline in juvenile correctional facilities and the 
use of solitary con nement for the purposes of punishment.76 Courts have 
cited research describing the particular harm of solitary con nement for 
adolescents, due to the extreme sensitivity to social context during this 

69. RESTATEMENT OF CHILDREN AND THE LAW § 15.21(a), 15.21 Reporters’ Note cmts. b, h 
(AM. L. INST., Council Draft No. 3, 2019).

70. Id. § 15.21 Reporters’ Note cmts. a, b.
71. Id. § 15.21.
72. RESTATEMENT OF CHILDREN AND THE LAW § 17.20(a) (AM. L. INST., Tentative Draft No. 

2, 2019).
73. Id. § 17.20 cmt. c, Reporters’ Note cmt. c.
74. RESTATEMENT OF CHILDREN AND THE LAW §§ 14.20 Reporters’ Note cmts. a, e–h, 14.21 

Reporters’ Note cmts. a, d–i (AM. L. INST., Council Draft No. 6, 2020).
75. Id. § 14.20.
76. Id. § 14.21.
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developmental stage, and many states have restricted the use of juvenile 
solitary con nement.77 The large body of research on the critical importance 
of social context during adolescence supports policies recognizing that 
the healthy transition to adult life for con ned youth depends on whether 
youth receive adequate educational and mental health services and are 
guided by constructive, not harsh, discipline. The Restatement rules aim 
to further both youth well-being and social welfare by providing a social 
setting that makes this transition more likely. In doing so, it reduces crime 
and its attendant social costs.

In sum, the Restatement is shaped by the developmental model of 
juvenile justice that is emerging in the twenty- rst century. Policies that 
are responsive to adolescent capacities, needs, and vulnerabilities have 
proved far more effective at reducing youth crime than the incarceration-
based policies of the 1990s—and at a lower cost. Not surprisingly, this 
approach enjoys greater support than the rehabilitative model of an earlier 
time, which failed to protect public safety.78 Finally, modern lawmakers 
acknowledge the historic racism that de ned the juvenile justice system 
and are working to increase legitimacy and fairness, even as there 
remains much more work to do on this front.79 The convergence of youth 
well-being and social welfare, and a consciousness of systemic racism, 
promises to provide a robust foundation for a regime aimed at advancing 
youth welfare.

II. The Restatement and Parental Rights
The three elements of the Child Wellbeing framework—reliance on 

science, recognition of social welfare bene ts, and acknowledgment of 
systemic racism—help explain and justify the continued vitality of parental 
rights. Modern doctrine re ects an understanding that deference to parental 
decision-making typically furthers child well-being, serves society’s 
interests, and provides an important shield against state intervention 
for low-income families and families of color. This rationale for strong 
parental rights, which rests on considerable empirical evidence about 
the importance of stability in the parent-child relationship, reinforces the 
traditional libertarian justi cation for parental rights, but it also supplies a 
self-limiting principle for parental rights that is missing in the libertarian 

77. Id. § 14.21 Reporters’ Note cmt. h.
78. See Huntington & Scott, supra note 4, at 1401–06.
79. See id. at 1405–06.
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justi cation: in the Child Wellbeing framework, parental rights do not 
permit a parent to in ict serious harm on a child or create a substantial risk 
of such harm.

A. Interpreting Parental Rights in the Child Wellbeing Framework
In recognizing a constitutional right of parents to make decisions for 

their children, the Supreme Court in the 1920s grounded the doctrine 
in the rights of individuals in a liberal society to privacy and freedom 
from undue state interference.80 These principles continue to support 
parental rights. Protection of family privacy and of parental freedom to 
make childrearing choices are as important today as they were a century 
ago. But these traditional justi cations cannot fully explain the continued 
robustness of these rights, nor do they supply a limit to parental authority.81

The Child Wellbeing framework lls this gap. Analysis of modern 
parental rights doctrine in the framework underscores the importance 
of child well-being as a reinforcing rationale for the law’s continued 
deference to parental authority as well as a self-limiting mechanism for 
these rights.82

As a preliminary matter, it is important to remember that children, 
particularly younger children, are often incapable of making decisions on 
their own behalf about health care, education, and other critical matters.83 
Thus, a surrogate decision-maker will be required—and that surrogate 
will be either the child’s parents or a state actor. If parents’ authority is 
withdrawn or seriously restricted, the state necessarily will have a larger 

80. See Pierce v. Soc’y of Sisters, 268 U.S. 510, 535 (1925); Meyer v. Nebraska, 262 U.S. 
390, 401–02 (1923).

81. In Prince v. Massachusetts, the Supreme Court recognized a limit to parental rights 
based on harm to a child. 321 U.S. 158, 166–67 (1944). The Court did not, however, articulate a 
principle for drawing this line. Id. at 171.

82. The framework thus elevates a rationale for parental authority that some scholars and 
lawmakers have endorsed. For an early formulation of the argument that parental rights promote 
child well-being, see JOSEPH GOLDSTEIN ET AL., BEYOND THE BEST INTERESTS OF THE CHILD 
(2d ed. 1979). For more recent articulations, see, for example, MARTIN GUGGENHEIM, WHAT’S 
WRONG WITH CHILDREN’S RIGHTS 35–39 (2005); DOROTHY ROBERTS, SHATTERED BONDS: THE 
COLOR OF CHILD WELFARE 16–25 (2002); Emily Buss, Adrift in the Middle: Parental Rights After 
Troxel v. Granville, 2000 SUP. CT. REV. 279, 285–90; Anne C. Dailey, Developing Citizens, 91 
IOWA L. REV. 431 (2006); Elizabeth S. Scott & Robert E. Scott, Parents as Fiduciaries, 81 VA. 
L. REV. 2401 (1995). These scholars have not, however, integrated parental rights into a larger 
framework reaching across multiple domains of legal regulation.

83. Huntington & Scott, supra note 4, at 1415.
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role regulating families than under current law.84 Appreciating that children 
typically need a surrogate decision-maker, the question facing lawmakers 
is whether the promotion of child well-being is better served by deferring 
to parental decision-making or expanding the state’s role.85

The Child Wellbeing framework emphasizes two important reasons 
why parental rights usually promote child well-being and expanding 
state authority does not. First, deference to parental authority protects 
the stability of the parent-child relationship. Based on a large body of 
research, it is clear that a strong, stable parent-child relationship is critical 
for healthy child development,86 and the disruption and destabilization of 
this relationship threatens serious harm to the child.87 A regime of robust 
parental rights restricts state intervention in the family and thus reduces 
the child’s exposure to the accompanying risks, particularly removal of 
the child from the home.88 Protection from state intervention is especially 
important for children of color, in light of racial disproportionality and 
disparities in the child welfare system.89

Second, deference to parental decision-making also promotes child 
well-being because parents are generally better positioned than state 
actors, such as judges, social workers, or other third parties, to understand 
their child’s needs and make decisions that will further that child’s 
interests. This advantage is rooted in the parent’s superior knowledge of 
and association with the child as compared with outsiders to the family.

In addition to promoting child well-being, robust protection of parental 
rights also advances society’s interests. In a country in which family-state 
relations are governed by libertarian principles, parents are burdened 
with the weighty responsibility of raising the next generation of citizens. 
Having placed this burden on parents, who receive only limited support 
from the state, society has an interest in ensuring that parents discharge 

84. See Martin Guggenheim, The (Not So) New Law of the Child, 127 YALE L.J.F. 942, 947 
(2018).

85. See id.; Emily Buss, Children’s Associational Rights?: Why Less Is More, 11 WM. & 
MARY BILL RTS. J. 1101, 1104–14 (2003).

86. As this research demonstrates, nearly every important aspect of child development turns 
on a consistent and caring relationship between a parent and child. 1 JOHN BOWLBY, ATTACHMENT 
AND LOSS: ATTACHMENT (1969); 2 JOHN BOWLBY, ATTACHMENT AND LOSS: SEPARATION (1973); 3 
JOHN BOWLBY, ATTACHMENT AND LOSS: LOSS (1980).

87. For the foundational work on the importance of attachment and the harms from 
disruption, see 1 BOWLBY, supra note 86, at 27–30, 209, 326, 330; 2 BOWLBY, supra note 86, at 
4–16, 245–57; 3 BOWLBY, supra note 86, at 7–14, 397–411.

88. Huntington & Scott, supra note 4, at 1416.
89. See CHILD WELFARE INFO. GATEWAY, CHILD.’S BUREAU, U.S. DEP’T HEALTH & HUM. 

SERVS., RACIAL DISPROPORTIONALITY AND DISPARITIES IN CHILD WELFARE (2016), https://www.
childwelfare.gov/pubpdfs/racial_disproportionality.pdf.
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their obligations adequately. Strong protection of parental rights shows 
respect for and deference to parents for the important job they undertake, 
reinforcing parental commitment to the duties of parenthood.

Finally, unlike the traditional justi cation of parental autonomy from 
the state, the child-well-being rationale for parental rights provides a self-
limiting mechanism. With child well-being as the polestar, the framework 
clari es that parents are not free to in ict serious harm on their children 
or to create a substantial risk of such harm. Such actions do not further 
child well-being and thus are not protected under this rationale for parental 
authority. When a parent’s action seriously threatens the child’s welfare, 
state intervention overriding parental authority is justi ed. This is true 
even if the parent’s decision is motivated by deeply held values or religious 
beliefs.

B. Parental Rights Under the Restatement
Three doctrinal examples—all addressed in the Restatement of Children 

and the Law—illustrate the Child Wellbeing framework. Although 
lawmakers do not always explicitly invoke a child’s well-being rationale 
for parental rights, current doctrine is compatible with the framework, 
providing a normatively appealing contemporary justi cation.

1. CORPORAL PUNISHMENT

The law has long recognized a parental privilege to use reasonable 
corporal punishment as a form of discipline, but the justi cation rested 
on deference to parental rights, together with the notion that physical 
punishment bene ted the child.90 By contrast, the modern privilege, which 
applies in both criminal and civil proceedings, does not endorse corporal 
punishment as bene cial to children and instead is justi ed as a limit on state 
power in light of the dangers that accompany state intervention.91 Further, 
the modern privilege is tailored to the form of state action (criminal or 
civil/child protective), re ecting the trade-off between protecting children 
from harm in icted by parents and protecting children from harm in icted 
by state intervention.92 As set forth in the Restatement of Children and 
the Law, in the criminal context, a parent’s use of corporal punishment 

90. See 1 WILLIAM BLACKSTONE, COMMENTARIES *440 (“[A parent] may lawfully correct 
his child, being underage, in a reasonable manner; for this is for the bene t of his education.” 
(footnote omitted)).

91. See RESTATEMENT OF CHILDREN AND THE LAW § 3.24 cmt. c (AM. L. INST. Tentative Draft 
No. 1, 2018).

92. See id.
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is not privileged if the punishment in icts (or creates a substantial risk 
of in icting) “serious physical harm or gross degradation” on the child.93 
In the child-protection context, a parent’s use of corporal punishment is 
not privileged if the punishment in icts (or creates a substantial risk of 
in icting) “physical harm beyond minor pain or transient marks.”94

Although it may seem counterintuitive, we contend that the Child 
Wellbeing framework supports the privilege, primarily because the 
privilege places a critical constraint on state intervention. Without the 
privilege, the state could initiate either a criminal prosecution or a child 
protection petition whenever a parent used physical punishment, bringing 
the full force of the state to bear on the family and potentially resulting 
in the incarceration of a parent or the placement of the child in foster 
care—both serious disruptions to the core parent-child relationship. By 
maintaining the privilege and tailoring its reach to the form of state action, 
the privilege promotes the child’s interest in the stability of the parent-
child relationship and shields the child from the risks that accompany 
unnecessary state intervention. By contrast, abolishing the privilege would 
greatly expand state power, posing a threat to all families but particularly 
those who are already subject to excessive state intervention.95 Finally, the 
framework’s formulation clari es that the privilege does not give parents a 
license to use harsh physical punishment, and it also restricts the state from 
intervening when parenting may be suboptimal but not seriously harmful. 
This formulation thus exempli es the Child Wellbeing framework’s self-
limiting constraint on parental rights.96

Maintaining the privilege on child-well-being grounds does not 
represent an endorsement of corporal punishment. To promote a no-hitting 

93. See id. § 3.24(a).
94. See id. § 3.24(b).
95. Parental use of physical discipline is declining, but some parents, particularly in low-

income families and families of color, still turn to some forms of corporal punishment to discipline 
children. See PEW RSCH. CTR., PARENTING IN AMERICA: OUTLOOK, WORRIES, ASPIRATIONS ARE 
STRONGLY LINKED TO FINANCIAL SITUATION 12, 45–46 (2015), https://www.pewsocialtrends.org/
wp-content/uploads/sites/3/2015/12/2015-12-17_parenting-in-america_FINAL.pdf (discussing 
parent survey responses on using spanking). In light of this disproportionate use of corporal 
punishment, particularly by Black parents, the danger of intervention is particularly acute for 
families already at greater risk of family disruption through both the criminal justice and child 
welfare systems.

96. This justi cation explains why the Child Wellbeing framework supports the parental 
privilege but condemns corporal punishment in schools. Most states ban corporal punishment 
in the educational setting. See RESTATEMENT OF CHILDREN AND THE LAW § 8.10 Reporters’ Note 
cmt. a (AM. L. INST., Tentative Draft No. 2, 2019) (listing statutes). In the school context, there 
are no family integrity concerns, and instead the child’s interests in dignity and bodily integrity 
are paramount and support a complete ban on corporal punishment.
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norm, the state can use noncoercive methods such as public education 
programs and parenting programs that teach parents alternative methods of 
discipline.97 But the framework highlights the risks of prohibiting corporal 
punishment through coercive intervention.

2. THIRD-PARTY CONTACT AND DE FACTO PARENTS

The law governing third-party contact and de facto parents provides 
another example of the Child Wellbeing framework. At common law, a 
parent generally had an absolute right to control a child’s associations.98 
Today, two kinds of petitioners may seek a court order requiring a parent 
to allow contact between the plaintiff and the child: a third party (such 
as a grandparent or sibling) and a de facto parent (an individual who has 
functioned as a parent to the child). The law has developed in seemingly 
divergent ways to address claims by third parties and de facto parents, 
affording considerable deference to parents against claims by third parties 
and much less deference against claims by de facto parents. The Child 
Wellbeing framework clari es that although lawmakers’ responses appear 
inconsistent, they are coherent and justi ed as promoting child well-being.

Beginning with third-party contact, every state grants standing to 
grandparents to le a petition seeking contact with a grandchild, and some 
states grant standing to other third parties.99 Lawmakers increasingly have 
adopted a standard that is highly deferential to parents, identifying only 
limited circumstances in which a court is authorized to override a parent’s 
decision about a child’s contact with a grandparent or other third parties.100 

97. Private parties can also play a role in promoting this norm. See Robert D. Sege & 
Benjamin S. Segal, Effective Discipline to Raise Healthy Children, PEDIATRICS, Dec. 2018, at 1, 
5, https://pediatrics.aappublications.org/content/pediatrics/142/6/e20183112.full.pdf (advising 
pediatricians to help parents use noncorporal methods of discipline).

98. See Ex parte E.R.G., 73 So. 3d 634, 645–46 (Ala. 2011).
99. See RESTATEMENT OF CHILDREN AND THE LAW § 1.80 Reporters’ Note cmt. i (AM. L. 

INST., Tentative Draft No. 2, 2019). Although these statutes implicate a parent’s right to make 
decisions about a child’s upbringing, the U.S. Supreme Court, in reviewing application of a 
broadly worded visitation statute, has held only that courts must accord “at least some special 
weight” to the parent’s decision. See Troxel v. Granville, 530 U.S. 57, 70, 73 (2000) (plurality 
opinion).

100. As of February 2019, at least 21 states required third parties to show harm or a 
substantial risk of harm to the child should contact be denied. See RESTATEMENT OF CHILDREN 
AND THE LAW § 1.80(b) Reporters’ Note cmt. g (AM. L. INST., Tentative Draft No. 2, 2019).
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The Restatement of Children and the Law adopts a highly deferential 
standard.101

Analysis in the Child Wellbeing framework demonstrates that the 
deferential standard promotes a child’s well-being more effectively 
than the alternative standard applied in some states that allows courts to 
override the parent’s decision if contact is deemed to be in the child’s 
best interest.102 First, court-ordered contact with a third party overrides 
the decision of the adult who bears full child-rearing responsibility, with 
little reason to believe that the court will make a better decision. A parent 
is ordinarily better positioned than a judge to assess what third-party 
contact, if any, is best for the child. Further, allowing ongoing contact 
over the parent’s objection likely will strain the parent-child relationship, 
the stability of which is central to healthy child development. Separate 
from the substantive outcome, the deferential standard protects the child 
from the predictable stress of a protracted and high-con ict legal dispute. 
Finally, if the intrusion allows contact with a third party (who lacks any 
responsibility for the child’s care) over the parent’s objections, the parent 
may understandably feel resentment, potentially affecting the parent’s 
enthusiasm for ful lling those obligations that society has imposed on her. 
Deference to parents is not absolute, however, and if the child will be 
seriously harmed by the lack of contact, a court can override the parent’s 
judgment.

By contrast, when a de facto parent seeks contact with a child, 
lawmakers increasingly recognize these claims,103 despite the costs 
imposed on legal parents; and the Restatement follows this approach.104 
From the child’s perspective, the adult who has been acting as a parent is a 

101. Under the Restatement, a court can order contact only if it nds by clear and convincing 
evidence that denying the contact would pose a substantial risk of serious harm to the child. Id. 
§ 1.80(a)(2), (b)(1). A court cannot override a parent’s objection simply because contact with 
the third party would bene t the child or because the child might experience some distress at the 
loss of the contact. Id. § 1.80(b) cmt. g.

102. This discussion relies on the work of Emily Buss, who has set forth in detail the 
reasons favoring the highly deferential standard. See Buss, supra note 85, at 287–98. For 
detailed discussion of different states’ approaches, see RESTATEMENT OF CHILDREN AND THE LAW 
§ 1.80(b) Reporters’ Note cmt. g (AM. L. INST., Tentative Draft No. 2, 2019).

103. See RESTATEMENT OF CHILDREN AND THE LAW § 1.82 cmt. a, Reporters’ Note cmts. a, i 
(AM. L. INST., Tentative Draft No. 2, 2019). For a history of the recognition of de facto parents, 
see Douglas NeJaime, Marriage Equality and the New Parenthood, 129 HARV. L. REV. 1185, 
1193–230 (2016), and for current state laws, see Douglas NeJaime, The Nature of Parenthood, 
126 YALE L.J. 2260 app. C at 2370–72 (2017).

104. See RESTATEMENT OF CHILDREN AND THE LAW § 1.82(d) (AM. L. INST., Tentative Draft 
No. 2, 2019) (providing that court may grant custody to de facto parent when in the best interest 
of the child).
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parent. Allowing a legal parent to exclude a de facto parent would disrupt 
one of a child’s central relationships, which would create a risk of serious 
harm to the child.105 Moreover, unlike a third party seeking contact with 
the child over a parent’s objection, the de facto parent has ful lled parental 
responsibilities and will do so in the future.106 Further, the recognition of de 
facto parents encourages individuals living with partner-parents to assume 
the signi cant responsibilities of raising a child, bene tting both children 
and society. Finally, the recognition of de facto parents is particularly 
important for children in families that do not fall into the traditional norm 
of two married parents.

In short, strong protection of parental rights in the third-party contact 
context and less deference to legal parents in the de facto parent context 
both further child well-being. These outcomes are wholly consistent: both 
rules draw on substantial research demonstrating the harm to children from 
disrupting core family relationships, and both allow state intervention only 
when the legal parent’s decision poses a substantial risk of serious harm 
to the child.

3. DECISIONS ABOUT MEDICAL CARE

The doctrine regulating parental authority to make medical decisions for 
children is a third example of how child well-being explains and justi es 
parental rights. At common law, parents had near complete authority to 
make medical decisions for children, including the right to decline medical 
treatment.107 By contrast, contemporary law—re ected in the Restatement 
of Children and the Law—defers to parental authority but limits that 
authority if the parent’s decision poses serious harm or a substantial risk 
of serious harm to the child or, in some instances, to public health.108

105. Id. § 1.82 Reporters’ Note cmt. g. The stringent test for recognizing an individual as a 
de facto parent ensures that only those individuals who have truly functioned as parents will be 
placed on a similar plane as legal parents. See id. § 1.82(a) (de facto parent recognition requires 
clear and convincing evidence that “(1) the third party lived with the child for a signi cant period 
of time; (2) the third party assumed signi cant obligations of parenthood without expectation 
of nancial compensation; (3) the third party has been in a parental role for a length of time 
suf cient to have established a bond and dependent relationship with the child that is parental in 
nature; and (4) a parent consented to and fostered the formation of the parent–child relationship 
between the third party and the child”).

106. See id. § 1.82 cmts. e, k. A court may require a de facto parent to pay child support. See 
id. § 1.82 cmts. a, k.

107. See Newmark v. Williams, 588 A.2d 1108, 1115–16 (Del. 1991) (describing the 
common law rule).

108. See RESTATEMENT OF CHILDREN AND THE LAW § 2.30 (Parental Authority and 
Responsibility for Medical Care), § 2.30 Reporters’ Note cmts. c, d (AM. L. INST., Tentative 
Draft No. 1, 2018); see also id. § 3.26 (medical neglect), § 3.26 Reporters’ Note cmt. d.
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As with the other examples, the modern rule re ects the Child Wellbeing 
framework. Restricting the ability of the state to second-guess parents’ 
medical decisions protects children from the disruption of state intervention 
and allows parents, with their greater knowledge of their children’s needs, 
to make these decisions.109 The deference may enhance role satisfaction 
as parents undertake the substantial responsibilities of raising a child. And 
the protection from state intervention is particularly important for low-
income families and families of color, who are at a heightened risk for 
state scrutiny and oversight.110

As in other decision-making contexts, parents do not have absolute 
authority to make decisions. Courts do not defer to parents if the decision 
to pursue or refuse treatment poses a substantial risk of serious harm to the 
child. For example, courts will order a blood transfusion over the parent’s 
objection when the treatment is necessary to prevent serious harm to the 
child, even when the parent’s decision is based on religious belief.111

Similarly, concerns about public health can limit a parent’s medical 
decision-making authority, particularly the decision whether to vaccinate a 
child against communicable diseases. Every state has adopted compulsory 
vaccination laws for school attendance,112 and the Supreme Court has 
long upheld state authority in this area.113 Although nearly every state 
has enacted a religious exemption to these requirements, and a signi cant 
minority have enacted philosophical exemptions,114 these exemptions may 
not apply if there is an epidemic and the refusal to vaccinate the child 
creates a substantial risk of serious harm to the public health.115 Moreover, 
in light of recent outbreaks of highly communicable diseases, particularly 
measles, some states have repealed their religious or philosophical 

109. See Maxine Eichner, Bad Medicine: Parents, the State, and the Charge of “Medical 
Child Abuse”, 50 U.C. DAVIS L. REV. 205, 228–39 (2016) (describing the signi cant risks 
involved with allowing state intervention in parents’ medical decision-making).

110. See supra note 89 and accompanying text.
111. Although the law is solicitous of medical decisions based on parents’ religious beliefs, 

the state can intervene if the parent’s refusal to provide medical treatment poses a substantial risk 
of serious harm to the child’s health. See RESTATEMENT OF CHILDREN AND THE LAW § 3.26 cmt. 
I, Reporters’ Note cmt. i (AM. L. INST., Tentative Draft No. 1, 2018).

112. Id. § 2.30 cmt. d.
113. See Zucht v. King, 260 U.S. 174 (1922); Jacobson v. Massachusetts, 197 U.S. 11, 25, 

27–29 (1905).
114. See RESTATEMENT OF CHILDREN AND THE LAW § 2.30 Statutory Note on Compulsory 

Vaccination (AM. L. INST., Tentative Draft No. 1, 2018).
115. See id. § 2.30 cmt. d.
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exemptions—further evidence of the adoption of the Child Wellbeing 
framework.116

III. The Restatement and Children’s Rights
In general, American law withholds many rights and privileges from 

minors that adults enjoy, including the right to marry; the right to consent 
to most medical treatment, and to execute an enforceable contract and will; 
the right to vote; and the privilege to purchase alcohol and to operate motor 
vehicles. But since the 1960s, lawmakers have granted minors a range of 
adult rights, including the right of free expression in school; the right to 
make speci c medical decisions, including reproductive health decisions; 
and many procedural rights in delinquency proceedings. Conventionally, 
these autonomy rights are understood as liberty interests that stand in 
competition with the authority of the state and the parent over children.117 
But analyzed in the Child Wellbeing framework, it becomes clear that the 
seemingly paternalistic goal of promoting child well-being is important 
in the conferral of some rights on children and withholding of others. 
Lawmakers’ decisions about whether rights offer bene ts that promote 
youth welfare increasingly draw on developmental research clarifying 
the capacities and incapacities of youth. Lawmakers also implicitly attend 
to social costs and bene ts that follow from conferring or withholding 
rights.118

The framework informs the pattern of conferring rights under the 
Restatement of Children and the Law. The rights minors enjoy can 
be understood as promoting their well-being in contexts in which the 
traditional paternalistic approach would in ict harm on the minor and 
generate social costs as well.

A. Child Well-Being and Social Welfare
The general policy of withholding legal rights from minors is implicitly, 

and sometimes explicitly, explained on the basis of child well-being. It 

116. See, e.g., Act of June 30, 2015, ch. 35, 2015 Cal. Stat. 1438 (repealing religious and 
philosophical exemptions); An Act Relating to Reportable Disease Registries and Data, 2015 Vt. 
Acts & Resolves 341 (repealing philosophical exemption); Act of June 13, 2019, ch. 35, 2019 
Sess. Law News of N.Y. ch. 35 (McKinney’s) (repealing religious exemption).

117. See, e.g., Henry H. Foster Jr. & Doris Jonas Freed, A Bill of Rights for Children, 6 FAM. 
L.Q. 343, 356 (1972); Robert B. Keiter, Privacy, Children, and Their Parents: Re ections on 
and Beyond the Supreme Court’s Approach, 66 MINN. L. REV. 459, 460 (1982) (“The claimed 
right of a child to privacy in individual matters inevitably clashes with the longstanding parental 
right of authority in directing the child’s life.”).

118. See Huntington & Scott, supra note 4, at 1432–38.
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seems uncontroversial that children (particularly younger children) are 
sometimes incapable of self-interested exercise of rights and granting 
those rights would threaten harm to the child and others. Some level of 
maturity is necessary to drive a car safely or make a medical decision; 
thus, the law’s protective stance likely bene ts children and society as 
well. When lawmakers confer rights on children, one of two interwoven 
rationales seems to be salient—both implicating child well-being. First, 
some rights directly enhance minors’ well-being. As children mature, the 
bene ts of enjoying adult rights and privileges increase; not surprisingly, 
most rights and privileges conferred on minors are limited to adolescents, 
either expressly or implicitly. The well-being of older minors is enhanced 
by the privilege to operate motor vehicles and by the right of political 
expression, freedoms that would offer little bene t to younger children. 
Second, in some contexts, lawmakers recognize that the law’s paternalistic 
approach of categorically withholding rights from minors itself in icts 
harm on children as they mature. For example, in extending procedural 
rights to youth in delinquency proceedings, the Supreme Court recognized 
that the absence of due process harmed the youth whose welfare the system 
aimed to protect.119

The pattern of withholding and granting rights to minors is also driven 
by social welfare concerns. Certainly, rights are not granted to minors if 
substantial social costs are anticipated. Withholding privileges that might 
lead immature minors to engage in risky activities—operating motor 
vehicles and obtaining alcohol, for example—advances social welfare and 
offers protection to minors themselves.120 And some rights that are granted 
to minors clearly promote social welfare as well as the well-being of the 
minor exercising the right. For example, many statutes authorize minors 
with substance abuse problems or sexually transmitted diseases to seek 
treatment independently; lawmakers recognize that serious social, as well 
as personal, costs are incurred if minors fail to obtain treatment for these 
conditions.121 Finally, some rights are de ned in ways that bene t minors 
substantially with little social cost. Free speech rights in school bene t 
students, while also creating the social bene t of encouraging future 
voters to participate in civil political discourse.122 But granting the right 

119. In re Gault, 387 U.S. 1, 22 n.30, 27–29 (1967).
120. See FRANKLIN ZIMRING, THE CHANGING LEGAL WORLD OF ADOLESCENCE 108–10 (1981) 

(explaining the personal and social welfare bene ts of the age gap between minimum driving 
and drinking ages).

121. See infra notes 143–44 and accompanying text.
122. See Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 511–12 (1969) 

(upholding students’ right to engage in silent protest against Vietnam war).
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has minimal social costs because speech that threatens the state’s ability 
to ful ll its educational function is not protected.123 In general, both child 
well-being and social welfare often play a key role in de ning and limiting 
children’s rights.

B. Developmental Research and Children’s Rights
Because the maturity of minors is an important consideration in 

granting, withholding, and de ning children’s rights, lawmakers recently 
have turned to developmental research to inform their decisions. Scienti c 
knowledge provides a more sophisticated understanding of minors’ 
capacities and vulnerabilities than was available in earlier times. Today, 
our knowledge about maturation in adolescence allows for more informed 
judgments about when rights can promote minors’ well-being, when 
paternalistic restrictions in ict harm, and when restrictions actually offer 
protection to vulnerable minors in a regime that aims to promote their 
well-being.

Several examples show the growing importance of developmental 
research in this domain. Research on cognitive development has frequently 
been invoked to demonstrate that by mid-adolescence, teenagers are 
competent to make informed medical decisions and thus should be 
allowed to consent to certain treatments.124 This research has supported 
constitutional doctrine authorizing mature minors access to reproductive 
health treatment.125 Lawmakers have also turned to research in deciding 
what rights should be extended to youth in the justice system and when 
protections and restrictions that limit their rights are justi ed to protect 
their interests. Research on the vulnerability of adolescents, particularly 
youth of color, to adult authority gures has supported providing special 
protections in the search and interrogation contexts.126 Developmental 
research has also shed light on minors’ comprehension of criminal 
proceedings and capacity to make key decisions in that context, leading 

123. Id. at 513. See also Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 273–74 (1988) 
(upholding censorship of material in high school newspaper). Critics argue that this restraint on 
school speech is too broad, allowing suppression of speech offensive to school authorities. See 
Huntington & Scott, supra note 4, at 1446.

124. See Lois A. Weithorn & Susan B. Campbell, The Competency of Children and 
Adolescents to Make Informed Treatment Decisions, 53 CHILD DEV. 1589, 1590 (1982).

125. See Bellotti v. Baird, 443 U.S. 622, 650 (1979); see, e.g., Brief for Amicus Curiae Am. 
Psychological Ass’n in Support of Appellees, Hartigan v. Zbaraz, 484 U.S. 171 (1987) (No. 
85-673).

126. See supra notes 64–68 and accompanying text.
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to protections that sometimes restrict the full exercise of rights.127 Laws 
reforming the requirements for adjudicative competence for juveniles and 
limiting rights’ waivers provide examples.

Restrictions on minors’ right to marry provide a good example of a 
right withheld from minors based on substantial research supporting that 
this restriction promotes their well-being and furthers social welfare. The 
fundamental right to marry is withheld from minors under modern law, a 
trend that has become more, not less, restrictive in the era of children’s 
rights.128 The increase in the minimum age of marriage is a trend solidly 
based on evidence showing that teenagers lack the maturity to establish a 
stable marriage and that many consequences harmful to both the spouses 
and their children are associated with these marriages.129 Teenage spouses 
have lower educational attainment, reduced employment prospects, and 
much higher divorce rates than those who marry later.130 Moreover, their 
children fare more poorly on health, behavioral, educational, and other 
measures.131 Thus, deterring teenage marriage furthers social welfare as 
well as that of the minors themselves.

C. Children’s Rights Under the Restatement
Consistent with these approaches, the Restatement of Children and 

the Law extends adult rights to minors that promote their well-being and 
restricts rights on the same basis. This section touches on free speech 
rights and rights in the justice system but focuses primarily on minors’ 
right to make speci c healthcare decisions.

We deal brie y with the rst two issues. Students in school have broad 
rights of political expression under the Restatement rules, following 
the Supreme Court’s recognition of students’ First Amendment speech 
rights.132 Free expression provides bene ts to students and society, 

127. See supra notes 69–73 and accompanying text.
128. See Guggenheim, supra note 84, at 942 (noting that New York’s raising of the age 

of marriage was touted as a children’s rights victory, even though the change restricted those 
rights).

129. In some states. the age of marriage was raised in part out of concern about parental 
coercion or exploitation of minors by adults. See, e.g., N.Y. S. Sponsor Memo, Act of June 20, 
2017, ch. 35, https://www.nysenate.gov/legislation/bills/2017/s4407/amendment/b.

130. See Gordon B. Dahl, Early Teen Marriage and Future Poverty, 47 DEMOGRAPHY 689, 
691 (2010) (describing substantially higher divorce rate, younger age of childbirth, and lower 
educational attainment of women who marry before age 19).

131. See id.
132. RESTATEMENT OF CHILDREN AND THE LAW § 8.10 (AM. L. INST., Council Draft No. 4, 

2019) (Student’s Right of Personal Expression in Public School); id. § 8.11 (Out-of-School 
Speech).
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preparing youth for political participation and teaching lessons in civil 
discourse and tolerance. At the same time, restrictions on student speech 
that interferes with the school’s educational mission, if properly limited, 
can also further both students’ and society’s interests.133 We discussed 
earlier the Restatement’s treatment of rights and special protections in the 
justice system; minors are accorded procedural rights, such as the right to 
counsel, for their protection, but they are also limited in their freedom to 
exercise and waive rights.134 The Restatement restricts minors’ exercise 
of Miranda waivers and the right of self-representation in delinquency 
proceedings, based on evidence that adult freedoms in these contexts 
would be harmful to the minor’s interest.135

Under the Restatement, parents have the authority to make most 
healthcare decisions for minors and are assumed to act in their children’s 
best interest.136 But the Restatement includes several exceptions to this 
general rule, following courts and legislatures that have given minors 
the right to consent to particular kinds of treatment without their parents’ 
consent or involvement.137 In general, lawmakers confer the right to make 
treatment decisions on minors in situations in which the requirement of 
parental consent would create obstacles to bene cial treatment.138 For 
each exception, the right granted promotes the minor’s well-being and also 
advances social welfare.

First, the Restatement adopts the common law mature minor rule 
under which a mature minor has the right to give valid consent to routine, 
bene cial treatment.139 The treatment must bene t the minor (and not 
another person) and cannot carry serious health risks; cosmetic procedures 
are excluded unless they also have an important health bene t.140 This 
“right” promotes the child’s well-being by increasing the likelihood that 
bene cial treatment will be provided, in part by protecting the physician 
from liability for treating a patient without valid consent. The mature minor 
rule ordinarily does not give the minor a right to refuse bene cial treatment, 

133. See Huntington & Scott, supra note 4, at 1391, 1445–46.
134. See discussion supra Part I.C.
135. See supra notes 67–68 and accompanying text.
136. See RESTATEMENT OF CHILDREN AND THE LAW § 2.30 (AM. L. INST., Tentative Draft No. 

1, 2018).
137. RESTATEMENT OF CHILDREN AND THE LAW §§ 19.01, 19.02 (AM. L. INST., Tentative 

Draft No. 2, 2019); see id. § 19.01 Statutory Note (discussing state statutes authorizing minors to 
consent to some types of medical care), § 19.02 Reporters’ Note cmt. a (discussing reproductive 
health privacy for minors).

138. See id. § 19.01 Statutory Note.
139. Id. § 19.01 Reporters’ Note cmt. a.
140. Id. § 19.01 cmt. d & Reporters’ Note.
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although adults have this right, underscoring its purpose of promoting child 
well-being.141 Moreover, the rule, limited to mature minors, is supported 
by contemporary research nding that by mid-adolescence, teenagers are 
capable of making informed medical decisions.142

The Restatement’s mature minor rule also gives minors the right to 
consent to several treatments that have important public health bene ts; 
these include substance abuse treatment, treatment for sexually transmitted 
diseases, and outpatient mental health services.143 Having the right to 
make these decisions privately and independently encourages minors to 
seek treatment for conditions that are the consequence of risky activities or 
involve emotional dif culties that teenagers might not want to discuss with 
their parents.144 It follows that the paternalistic requirement of parental 
consent might deter treatment, threatening harm to the minor’s well-being. 
These conditions, if untreated, also potentially create social costs. The 
rule, although heralded by children’s rights advocates as recognition of 
minors’ liberty interest, is actually driven by the dual goals of promoting 
child well-being and social welfare.

Finally, the Restatement follows constitutional and legal doctrine in 
extending to mature minors the right to make certain reproductive health 
decisions.145 These include the right to obtain contraceptive and prenatal 
services and the right to terminate pregnancy.146 Minors have the right 
to consent to contraceptive services in almost all states as part of public 
health initiatives to prevent teenage pregnancy.147 Although adults’ right 
of access to contraceptives is grounded in constitutional reproductive 
privacy, lawmakers extend the right to minors consistent with studies of 
the substantial personal and social costs that follow from teenagers having 
unprotected sex.148 Thus, the right to these services ts comfortably in the 
Child Wellbeing framework.

141. Id. § 19.01 Reporters’ Note cmt. f.
142. Id. § 19.01 cmt. c & Reporters’ Note.
143. Id. § 19.01 cmt. g & Reporters’ Note. Lawmakers in many states have authorized 

minors to consent to these treatments by statute. Id. § 19.01 Statutory Note.
144. Huntington & Scott, supra note 4, at 1441–42.
145. RESTATEMENT OF CHILDREN AND THE LAW § 19.02 (AM. L. INST., Tentative Draft No. 

2, 2019).
146. Id. § 19.02 cmt. b.
147. Id. § 19.02 Statutory Note.
148. See Saul D. Hoffman & Rebecca A. Maynard, The Study, the Context, and the Findings 

in Brief, in KIDS HAVING KIDS: ECONOMIC COSTS & SOCIAL CONSEQUENCES OF TEEN PREGNANCY 
1 (Saul D. Hoffman & Rebecca A. Maynard eds., 2008) (documenting health and social risks 
for both adolescent parents and their children more onerous than those experienced by adults).

Published in Family Law Quarterly, Volume 54, Numbers 1 & 2, 2020. © 2021 American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof 
may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



Legal Childhood in the Twenty-First Century    119

Similarly, the Restatement follows constitutional doctrine in de ning 
the right of a mature minor to terminate pregnancy.149 The Child Wellbeing 
framework enriches our understanding of this right, although it ts less 
neatly into the framework than other rights of access to medical treatment. 
The mature minor’s right to make a decision about abortion without parental 
involvement implicates a liberty interest in reproductive privacy that is 
analogous to that of a pregnant adult. But the child well-being principle 
lends weight to the minor’s interest. The obstacle of a parental consent 
requirement likely would lead some minors to delay abortion, increasing 
personal and public health costs. Courts also note that pregnancy and 
childbirth are riskier for teenagers than for adults and, as suggested above, 
the consequences of having an unwanted child are particularly costly in 
adolescence.150 Concern for the minor’s well-being and recognition that 
requiring parental consent may generate serious harm are imbedded in 
the constitutional framework. Thus, the minor’s well-being and liberty 
interests merge in the context of abortion rights.

In withholding rights from minors, the Restatement relies on evidence 
that youth would be harmed by the exercise of these rights. We have 
discussed restriction of some procedural rights in delinquent proceedings. 
In another context, the Restatement will adopt the common law infancy 
defense in contract law restricting minors’ freedom to execute enforceable 
contracts in most situations.151 This limit on freedom of contract is based 
on evidence that adolescents may be vulnerable to overreaching by adults 
and to their own impulsive judgments, which may lead them to execute 
improvident agreements.152 Its purposes become clear when analyzed in 
the Child Wellbeing framework.

Not all rights t within the Child Wellbeing framework. For example, 
many older minors are as competent to participate in the political process 
as adults, and withholding the right to vote from this group cannot be 
justi ed on the ground that youth welfare is advanced. But analysis in 
the Child Wellbeing framework clari es that the conventional narrative 
that the conferral of children’s rights is granted to advance minors’ liberty 
interests is at best incomplete. Instead, we have shown that the goal of 
promoting and protecting youth welfare plays a key role.

149. See supra note 125.
150. See supra note 148; see also Michael M. v. Superior Ct. of Sonoma Cnty., 450 U.S. 

464, 470–71 (1981); Bellotti v. Baird, 443 U.S. 622, 642 (1979).
151. RESTATEMENT OF CHILDREN AND THE LAW § 21.02 (in draft).
152. Huntington & Scott, supra note 4, at 1449–50.
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Conclusion
The Restatement of Children and the Law identi es and reinforces the 

Child Wellbeing framework across the breadth of the legal regulation of 
children, demonstrating that the framework is a solid structure for modern 
regulation. As we have shown, lawmakers draw on a wide body of scienti c 
knowledge about child and adolescent development as well as empirical 
studies about effective policies. This makes it possible to advance child 
well-being with greater sophistication, nuance, and con dence than 
during earlier periods, when lawmakers relied largely on intuition and 
observation. Further, legal regulation is bolstered by a clear understanding 
that promoting child well-being generally furthers social welfare. Finally, 
lawmakers are beginning to appreciate the importance of addressing the 
multiple ways that racial bias and inequality permeate the legal regulation 
of children.

This framework is clearest in the early twenty- rst century reforms of 
juvenile justice, but it explains and shapes the regulation of children and 
families more broadly by elevating a robust contemporary justi cation for 
parental rights and providing a logic and consistency to children’s rights 
doctrine. The framework thus clari es that not only the role of the state, 
but also parental rights and children’s rights are de ned and shaped by a 
unifying interest in child well-being. This underlying coherence contrasts 
with earlier regulatory models that pitted the state, parents, and the child 
in competition for control over children’s lives. In short, the Restatement 
both re ects and forti es the Child Wellbeing framework as the guiding 
force for the legal regulation of children in the twenty- rst century.
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Appendix

Restatement of the Law, Children and the Law:  
Selected Approved Sections

Restatement of the Law, Children and the Law, Copyright © 2018, 2019 by The 
American Law Institute. Reproduced with permission. All rights reserved.

The following sections of the new Restatement of Law, Children and the 
Law (referred to in the above Essay as the “Restatement of Children and 
the Law” or the “Restatement”) have been approved by the American Law 
Institute. This Appendix uses the section numbering that was in effect at 
the time the sections were approved. The nal version of the Restatement 
will re ect updated numbering.

Juvenile Justice
 14.20. Rights of a Juvenile in Custody; De nition of Custody

(a) A juvenile in custody has the right to the assistance of counsel 
and the right to remain silent when questioned about the juvenile’s 
involvement in criminal activity by a law-enforcement of cer.
(b) A juvenile is in custody if, under the circumstances of the 
questioning:

(1) a reasonable juvenile of the suspect’s age would feel that his 
or her freedom of movement was substantially restricted such 
that the juvenile was not at liberty to terminate the interview 
and leave, and

(2) the of cer is aware that the individual being questioned is a 
juvenile or a reasonable of cer would have been aware that 
the individual is not an adult.

§ 14.21. Waiver of Rights in a Custodial Setting 

(a) A statement made by a juvenile in custody is admissible in a 
subsequent delinquency or criminal proceeding only if 

(1) the juvenile has given a knowing, intelligent, and voluntary 
waiver of the right to remain silent and the right to assistance 
of legal counsel;

(2) the statement was made voluntarily; and
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(3) the requirements of § 14.22 and § 14.23 are satis ed. 
(b) The determination of whether the juvenile has given a knowing, 
voluntary, and intelligent waiver of rights under subsection (a)(1) 
and made a voluntary statement under subsection (a)(2) is based on 
consideration of the totality of the circumstances surrounding the 
interrogation, in light of the juvenile’s age, education, experience 
in the justice system, and intelligence. Circumstances surrounding 
the interrogation include police conduct and conditions of the 
questioning. 

§ 14.22. Consultation with Counsel for Younger Juveniles 

Unless otherwise provided by statute, a juvenile age 14 or younger 
can give a valid waiver of the right to counsel and the right to remain 
silent only after meaningful consultation with and in the presence of 
counsel. 

§ 15.30. Adjudicative Competence in Delinquency Proceedings

(a) A juvenile is not competent to proceed in a hearing to adjudicate 
his or her responsibility for a delinquent act unless the juvenile has 
both a rational and factual understanding of the proceedings, and is 
able to consult with and assist counsel in preparing a defense. The 
juvenile may lack the requisite competence due to mental illness, 
intellectual disability, or developmental immaturity. 
(b) A juvenile found incompetent to proceed cannot be subject 
to adjudication in a delinquency proceeding unless and until the 
juvenile’s incompetence is remediated and competence is attained. 
Remediation must occur in a reasonable period of time following 
the nding of incompetence and through the least restrictive means 
consistent with the juvenile’s welfare and public safety.

Parental Rights
§ 2.24 Physical Neglect

(a) In a criminal proceeding, physical neglect is de ned as a parent, 
guardian, custodian, or temporary caregiver

(1) purposefully, knowingly, or recklessly
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(A) failing to provide a child with adequate food, clothing, 
shelter, or supervision if such failure causes serious 
physical harm to the child, or

(B) creating a substantial risk of serious physical harm to 
the child by failing to provide a child with adequate 
food, clothing, shelter, or supervision.

(b) In a civil child-protection proceeding, a child is physically 
neglected when the child suffers serious physical harm or is exposed 
to a substantial risk of serious physical harm as a result of the failure 
of a parent, guardian, or custodian to exercise a minimum degree of 
care in providing for the physical needs of a child. Physical neglect 
includes, but is not limited to, any of the following:

(1) failure to provide adequate food, clothing, or shelter, taking 
into consideration the nancial resources of the parent, 
guardian, or custodian;

(2) failure to provide adequate supervision, taking into 
consideration relevant factors, including, but not limited to, 
the child’s age, maturity, and physical condition, the length 
of the caregiver’s absence, and the location and potential 
dangers where the child is left unsupervised; further taking 
into consideration the nancial resources of the parent, 
guardian, or custodian;

(3) failure to protect a child from physical abuse by another person 
if the parent, guardian, or custodian knew or reasonably 
should have known of the harm or risk of harm to the child 
and failed to take reasonable precautionary measures to 
protect the child from harm; and

(4) failure to protect a child from sexual abuse by another person 
if the parent, guardian, or custodian knew or reasonably 
should have known of the harm or risk of harm to the 
child, including if the serious harm is only mental and not 
also physical, and failed to take reasonable precautionary 
measures to protect the child from harm.

§ 3.24 Defenses: Parental Privilege to Use Reasonable Corporal 
Punishment

(a) In the context of criminal proceedings, the use of corporal 
punishment by a parent, guardian, or other adult acting as a 
parent is privileged, provided that such punishment is reasonable, 
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determined in part by whether the corporal punishment caused, or 
created a substantial risk of causing, serious physical harm or gross 
degradation.
(b) In the context of civil child-protection proceedings, the use of 
corporal punishment by a parent, guardian, or other adult acting as 
a parent is privileged, provided that such punishment is reasonable, 
determined in part by whether the corporal punishment caused, or 
created a substantial risk of causing, physical harm beyond minor 
pain or transient marks.

Children’s Rights
§ 19.01. Consent to Treatment by Mature Minor

(a) Although a minor ordinarily lacks the authority to consent to 
medical treatment, a mature minor is authorized to provide legally 
suf cient consent to routine, bene cial medical treatment. Subject 
to §19.02, other medical treatment requires the consent of a parent 
or guardian.
(b) Under this Section, a mature minor is a minor capable of giving 
informed consent to the proposed medical treatment.
(c) Ordinarily a mature minor lacks the authority to refuse 
recommended treatment that is expected to be bene cial or life-
sustaining, unless: 

(1) Such treatment can be postponed until the minor is an adult 
without substantial risk to the minor’s health; or:

(2) Non-treatment or alternative treatment favored by the minor 
poses no substantial risk to the minor’s health and is otherwise 
a reasonable choice. 

§ 19.02. Consent by Minor to Reproductive Health Treatment 

a) A mature minor is authorized to provide legally suf cient consent 
to medical treatment affecting reproductive health, including 
treatment concerning pregnancy, childbirth, and the prevention or 
termination of pregnancy, without noti cation of the minor’s parent. 
(b) Unless otherwise directed by law, a mature minor is a minor 
capable of giving informed consent to the proposed medical 
treatment. 
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(c) If parental consent or noti cation is otherwise required by statute 
to terminate a minor’s pregnancy, the court will determine whether 
the minor who does not want to involve her parents is a mature minor. 
(d) If the court determines that the minor is not a mature minor, the 
court will permit the minor to terminate her pregnancy without the 
consent or noti cation of the minor’s parent if termination of the 
pregnancy without such consent or noti cation is in the minor’s best 
interest.
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Where Is the Child at Home? 
Determining Habitual Residence After 
Monasky

ANN LAQUER ESTIN*

Introduction
In Monasky v. Taglieri,1 the U.S. Supreme Court answered a question 

that has troubled the federal circuits for almost 20 years: How should 
a child’s habitual residence be determined for purposes of the Hague 
Child Abduction Convention?2 The ruling in Monasky, the Court’s fourth 
decision regarding the Abduction Convention,3 af rmed the Sixth Circuit 
and announced an open-ended “totality of the circumstances” standard 
for making this determination. Monasky shifts the balance away from the 
focus on parental intentions that had become the majority rule, and should 
change the approach to deciding habitual residence disputes in many 

1. 140 S. Ct. 719 (2020).
2. Hague Convention on the Civil Aspects of International Child Abduction, Oct. 25, 1980, 

T.I.A.S. No. 11670, 1343 U.N.T.S. 89, reprinted in 19 I.L.M. 1501–05 (1980) [hereinafter 
Abduction Convention]. As of June 2020, 101 countries have rati ed or acceded to the Convention. 
See Status Table, 28: Convention of 25 October 1980 on the Civil Aspects of International Child 
Abduction, HAGUE CONF. ON PRIV. INT’L L., (July 19, 2019), https://www.hcch.net/en/instruments/
conventions/status-table/?cid=24. Of those, the Convention was in force between the U.S. and 79 
partner countries. See U.S. Hague Convention Treaty Partners, U.S. DEP’T OF STATE—BUREAU 
OF CONSULAR AFFAIRS, https://travel.state.gov/content/travel/en/International-Parental-Child-
Abduction/abductions/hague-abduction-country-list.html (last visited Oct. 20, 2020).

3. Abbott v. Abbott, 560 U.S. 1 (2010); Cha n v. Cha n, 568 U.S. 165 (2013); Lozano v. 
Montoya Alvarez, 572 U.S. 1 (2014). See generally Ann Laquer Estin, The Hague Abduction 
Convention and the United States Supreme Court, 48 FAM. L.Q. 235 (2014).

* Ann Laquer Estin is the Aliber Family Chair in Law at the University of Iowa. My thanks 
to Bryony Whitaker for research assistance.
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circuits. Perhaps more signi cantly, the Court also resolved another circuit 
split by adopting a deferential clear error standard of review for habitual 
residence disputes.

I. Mapping the Circuit Split
The Abduction Convention, which is currently in force in more than 

100 countries,4 provides a return remedy when a child has been wrongfully 
removed or retained away from his or her country of habitual residence.5 
Habitual residence is the threshold question in return proceedings under 
the Abduction Convention, frequently disputed and often outcome-
determinative. It is a common (though not often successful) ground for 
appeal.

Habitual residence is not de ned in the Abduction Convention, whose 
drafters understood the term to present a purely factual question and used 
it to avoid the technical complexity of legal concepts such as domicile.6 
Early cases under the Convention in the United States began to describe 
factors that courts could consider in determining a child’s habitual 
residence. In 1993, the Sixth Circuit wrote in Friedrich v. Friedrich that 
“the court must focus on the child, not the parents, and examine past 
experience, not future intentions.”7 In 1995, the Third Circuit case of Feder 
v. Evans-Feder enumerated factors including the child’s circumstances 
and acclimatization to a place, and also referred to “the parents’ present, 
shared intentions” regarding their child’s presence in that place.8

With Mozes v. Mozes9 in 2001, the Ninth Circuit put the parental 
intent factor at the head of the list, de ning “shared parental intent” as 
the touchstone of the inquiry, particularly in cases disputing whether the 

4. See Status Table, 28: Convention of 25 October 1980 on the Civil Aspects of International 
Child Abduction, supra note 2. As of April 2020, the United States had a partner relationship 
under the Convention with 79 of these countries. See U.S. Hague Convention Treaty Partners, 
supra note 2; U.S. DEP’T OF STATE, ANNUAL REPORT ON INTERNATIONAL CHILD ABDUCTION 6 
(2020), https://travel.state.gov/content/dam/NEWIPCAAssets/2020%20Annual%20Report%20
and%20Appendices%201MAY2020.pdf.

5. Abduction Convention, supra note 2, art. 12.
6. Monasky, 140 S. Ct. at 727. See ELISA PÉREZ-VERA, HAGUE CONFERENCE ON PRIVATE 

INTERNATIONAL LAW, EXPLANATORY REPORT ¶ 66, at 445, III ACTES ET DOCUMENTS DE LA QUATORZIÈME 
SESSION (1980), https://assets.hcch.net/docs/05998e0c-af56-4977-839a-e7db3f0ea6a9.pdf.

7. 983 F.2d 1396, 1401 (6th Cir. 1993). The judge in Friedrich wrote that habitual residence 
cannot be quickly changed, requiring “a change in geography and the passage of time” before 
the disputed removal or retention. Id. at 1402.

8. 63 F.3d 217, 224 (3d Cir. 1995). On balance, the appellate court placed greater weight on 
what it saw as the parents’ present, shared intention and reversed the trial court’s conclusion. Id.

9. 239 F.3d 1067 (9th Cir. 2001).
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child’s habitual residence had changed. Mozes allowed for the possibility 
that “unequivocal” evidence of a child’s acclimatization to a new place 
could lead to a nding that the child had acquired a new habitual residence, 
even with no proof of shared parental intent, but suggested that this should 
be an unusual result.10 Over time, courts in a majority of the circuits have 
followed Mozes, giving primary emphasis and weight to shared parental 
intent in a range of different types of cases.11

At the same time, courts in the Sixth Circuit retained the child-centered 
approach rst described in Friedrich, and criticized more extreme 
applications of the Mozes test.12 Between these two poles, courts in 
the Third and Eighth Circuits continued to consider a range of factors, 
including both intent and acclimatization.13 In circuits that did not fully 
embrace Mozes, parental intentions were given greater weight in cases 
involving infants or very young children, for whom there was rarely 
evidence of acclimatization to a particular place.14

Beyond different views of the legal test for habitual residence, the circuit 
courts have disagreed about the proper standard for appellate review. 
Mozes held that habitual residence determinations should be treated as 
a question of law, subject to de novo review,15 and several other circuits 
followed this approach.16 Another group applied more deferential review 

10. Id. at 1081. See also Gitter v. Gitter, 396 F.3d 124, 133–34 (2d Cir. 2005) (“[W]e must 
consider whether, notwithstanding the intent of those entitled to x the child’s habitual residence, 
the evidence points unequivocally to the conclusion that the child has become acclimatized to 
his new surroundings and that his habitual residence has consequently shifted.”).

11. See Nicolson v. Pappalardo, 605 F.3d 100, 103–04 (1st Cir. 2010); Gitter, 396 F.3d 
at 133–34; Maxwell v. Maxwell, 588 F.3d 245, 251–54 (4th Cir. 2009); Larbie v. Larbie, 690 
F.3d 295, 310–12 (5th Cir. 2012); Koch v. Koch, 450 F.3d 703, 710–18 (7th Cir. 2006); Ruiz 
v. Tenorio, 392 F.3d 1247, 1252–59 (11th Cir. 2004). Larbie reversed the trial court for failing 
to treat the parents’ shared intentions as the “primary focus” in the habitual residence inquiry. 
Larbie, 690 F.3d at 311–12. Gitter was remanded so that the court could also consider evidence 
of the child’s acclimatization under the test described above. See supra note 10.

12. E.g., Robert v. Tesson, 507 F.3d 981, 991 (6th Cir. 2007) (criticizing Ruiz, 392 F.2d 
1247, which held that children had not acquired a habitual residence in Mexico despite living 
there almost three years).

13. E.g., Karkkainen v. Kovalchuk, 445 F.3d 280, 291–98 (3d Cir. 2006); Silverman v. 
Silverman, 338 F.3d 886, 897–98 (8th Cir. 2003) (en banc); see also Watts v. Watts, 935 F.3d 
1142–43 (10th Cir. 2019) (applying test based on Feder, 63 F.3d at 224).

14. E.g., Ahmed v. Ahmed, 867 F.3d 682 (6th Cir. 2017); Delvoye v. Lee, 329 F.3d 330 
(3d Cir. 2003). In each of these cases, the court denied a petition for a return order because the 
petitioner was not able to establish that the infant had a habitual residence under either test. 
Ahmed, 867 F.3d at 688–91; Delvoye, 329 F.3d at 333–34.

15. Mozes, 239 F.3d at 1071–73.
16. Cases approving de novo review include the following: Robert, 507 F.3d at 993; 

Silverman, 338 F.3d at 897.
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under a clear error standard.17 In the majority of these cases, lower court 
rulings have been af rmed.18

Even as the divide between the circuits seemed to deepen, the Seventh 
Circuit claimed a middle ground. Redmond v. Redmond19 reversed a trial 
court return order based on parental intent, where the court’s “assessment 
of the observable facts on the ground” showed that the child’s life was 
“ rmly situated in Illinois.”20 After reviewing the positions taken in 
different circuits on the signi cance of “parental intent,” the court said:

Conventional wisdom thus recognizes a split between the circuits 
that follow Mozes and those that use a more child-centric approach, 
but we think the differences are not as great as they might seem. 
Although the Third, Sixth, and Eighth Circuits focus on the child’s 
perspective, they consider parental intent, too. . . .

The same is true on the other side. Although the Mozes 
framework focuses on the shared intent of the parents, the child’s 
‘‘acclimatization’’ in a country has an important role to play. . . .

In substance, all circuits—ours included—consider both parental 
intent and the child’s acclimatization, differing only in their emphasis. 
The crux of disagreement is how much weight to give one or the 
other, especially where the evidence con icts.21

Considering the case before it, the Redmond court described the parents’ 
last shared intent as merely “one fact among others” and concluded that 
“nothing in our caselaw justi es the overwhelming weight the district 
court gave the parents’ last shared intent at the expense of the undisputed 
evidence of [the child’s] acclimatization.”22 More broadly, the court 
observed that “the concept of ‘last shared parental intent’ is not a xed 

17. See, e.g., Taglieri v. Monasky, 907 F.3d 404, 408–09 (6th Cir. 2018); Maxwell v. 
Maxwell, 588 F.3d 245, 250 (4th Cir. 2009). Cf. Nicolson v. Pappalardo, 605 F.3d 100, 105 (1st 
Cir. 2010) (giving “some deference” to trial court’s determination).

18. Cases that reversed district courts include Feder, 63 F.3d 217, see discussion supra 
note 8; Larbie v. Larbie, 690 F.3d 295 (5th Cir. 2012), see discussion supra note 11; Redmond 
v. Redmond, 724 F.3d 729 (7th Cir. 2013), see discussion infra notes 19–23 and accompanying 
text; and Berezowsky v. Ojeda, 765 F.3d 456, 471–75 (5th Cir. 2014) ( nding that the record did 
not support trial court’s determination that parents had a shared intention regarding the child’s 
residence).

19. 724 F.3d 729 (7th Cir. 2013). See also Estin, supra note 3, at 247–51.
20. Redmond, 724 F.3d at 743, 744.
21. Id. at 745–46.
22. Id. at 744, 746.
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doctrinal requirement, and we think it unwise to set in stone the relative 
weights of parental intent and the child’s acclimatization.”23

II. Monasky v. Taglieri
Despite deciding a series of other questions under the Abduction 

Convention, the Supreme Court declined multiple invitations to resolve 
the split in habitual residence cases.24 Monasky illustrates the intensity 
with which these disputes are litigated, with a long evidentiary hearing in 
the trial court and appellate arguments before a panel and the full en banc 
Sixth Circuit Court of Appeals before reaching the Supreme Court. When 
the case arrived, it presented a somewhat unusual vehicle for resolving the 
habitual residence question. Rather than correcting an error, the Supreme 
Court rejected the appellant’s arguments unanimously and af rmed the 
outcome of the courts below.

A. Trial and Appeal: Litigating Habitual Residence
After meeting and marrying in the United States, Domenico Taglieri 

and Michelle Monasky moved to Italy, where their daughter was born in 
February 2015. Eight weeks later, Monasky moved home to the United 
States with the child. In response, Taglieri led an action in Italy to 
terminate Monasky’s parental rights, and a petition in the Northern District 
of Ohio seeking a return order under the Abduction Convention.25

In order to prevail, Taglieri had the burden to establish that the child 
was habitually resident in Italy at the time Monasky moved her to the 
United States. Monasky argued the child had no habitual residence at 
that point because the couple’s lives in Italy were unsettled and they 

23. Id. at 746. In particular, Redmond suggests that shared intent is a less-useful factor when 
“‘the parents are estranged essentially from the outset,’” and “when only one parent has the legal 
right” to x the child’s place of residence. Id. at 746–47 (citation omitted).

24. See Estin, supra note 3, at 249 n.84. Numerous commentators addressed the problem. 
See, e.g., Jeff Atkinson, The Meaning of Habitual Residence Under the Hague Convention on 
the Civil Aspects of International Child Abduction and the Hague Convention on the Protection 
of Children, 63 OKLA. L. REV. 647, 661 (2011).

25. See Taglieri v. Monasky, No. 1:15 CV 947, 2016 WL 10951269, at *1, *4 (N.D. Ohio 
Sept. 14, 2016), aff’d, 876 F.3d 868 (6th Cir. 2017), op. vacated, aff’d on reh’g en banc, 907 
F.3d 404 (6th Cir. 2018), aff’d, 140 S. Ct. 719 (2020).
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had no agreement or shared intent to raise their daughter there.26 After a 
four-day evidentiary hearing, the trial judge rejected this argument. The 
court concluded, “considering the record as a whole,” that Monasky had 
planned to live in Italy inde nitely at the time the child was born and 
that parental con ict did not prevent the infant from acquiring a habitual 
residence there.27 Based on the facts established at trial, the couple had 
“established a marital home in Italy, and resided in that place with the 
child until Monasky departed with her to the United States.”28

A divided three-judge panel af rmed the trial court on appeal, with the 
majority viewing the case as relatively simple, writing: “In cases where 
the child has resided exclusively in a single country, that country is the 
child’s habitual residence.”29 Although a recent precedent in the circuit 
had held that shared parental intent was a relevant factor in determining 
an infant’s habitual residence,30 the majority rejected Monasky’s argument 
that the trial court should have required proof of shared parental intent in 
this case.31

In a subsequent en banc rehearing, the trial court was af rmed once 
again by a divided vote.32 In this second review, the Sixth Circuit Court 
of Appeals emphasized the factual nature of the habitual residence 
determination and observed that the evidence on this point was divided. 
Applying a clear error standard, the majority opinion articulated a strong 
rule of deference: “[W]e leave this work to the district court unless 
the fact ndings ‘strike us as wrong with the force of a ve-week-old, 

26. Id. at *8–9. This argument relied on several earlier cases involving infants. See id. (citing 
Delvoye v. Lee, 329 F.3d 330, 331 (3d Cir. 2003); In re A.L.C., 607 F. App’x 658, 662–63 (9th 
Cir. 2015); and Holmes v. Holmes, 887 F. Supp. 2d 755, 758–59 (E.D. Mich. 2012)); see also 
supra note 14 and accompanying text.

27. Taglieri, 2016 WL at *9–10.
28. Id. at *10. The court distinguished cases in which the residence of one parent “was of so 

temporary a nature that the court could not nd it to be a habitual residence.” Id. Note that the 
court also concluded that Taglieri was exercising custody rights at the time of the removal, and 
that Monasky had not adequately established any of the grounds on which a court may decline 
to order the child’s return under the Convention. Id. at *11–14.

29. Taglieri v. Monasky, 876 F.3d 868, 876 (6th Cir. 2017), op. vacated, on reh’g en banc, 
907 F.3d 404 (6th Cir. 2018), aff’d, 140 S. Ct. 719 (2020). The dissenting judge thought the 
majority had reached an “erroneous result by adopting a formalistic, rigid, bright-line rule” that 
distorted the prior precedents in the Circuit. Id. at 882 (Moore, J., dissenting).

30. Ahmed v. Ahmed, 867 F.3d 682, 688–90 (6th Cir. 2017).
31. Taglieri, 876 F.3d at 875–77. The dissenting judge disagreed, taking the position that 

“[w]here the child is too young to have acclimatized to her community and surroundings, and 
where the parents do not have a settled mutual intent, I would conclude that the child cannot 
have a habitual residence.” Id. at 884 (Moore, J., dissenting).

32. Taglieri v. Monasky, 907 F.3d 404 (6th Cir. 2018) (en banc), aff’d, 140 S. Ct. 719 (2020).
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unrefrigerated dead sh.’”33 Pointing out that the trial judge had considered 
whether the parents had a shared intent as to the child’s habitual residence, 
they declined to “rebalance the relative weights assigned” to different 
factors.34 As in the earlier ruling, the en banc court expressly rejected 
Monasky’s argument that establishing an infant’s habitual residence 
requires proof that the parents had reached a subjective agreement, or 
“meeting of the minds,” about the child’s future home.35

The en banc rehearing in Monasky produced one concurring and 
several dissenting opinions.36 The judges had different views of how their 
precedents should be applied to habitual residence disputes involving 
infants, and different views on the correct standard of review for habitual 
residence determinations.37 As the Supreme Court later noted, none of the 
18 judges who heard the case on appeal agreed with the argument that 
establishing the habitual residence of an infant should require proof of an 
“actual agreement” between the parents.38

B. Supreme Court: Setting the Legal Standard
The Supreme Court granted review in Monasky to decide two questions: 

whether a subjective agreement between an infant’s parents is necessary to 
establish habitual residence for an infant who is too young to acclimate to 
her surroundings and what standard of review applies to habitual residence 

33. Id. at 408–09 (quoting United States v. Perry, 908 F.2d 56, 58 (6th Cir. 1990)).
34. Id. at 410 (emphasis in original).
35. Id. (“If adopted, Monasky’s approach would create a presumption of no habitual 

residence for infants, leaving the population most vulnerable to abduction the least protected.”).
36. The concurrence was written by Judge Boggs, who wrote the majority opinion for the 

panel described above. Id. at 411; see supra notes 29, 31 and accompanying text. Judge Moore, 
who dissented from the panel decision, also dissented from the en banc decision. Taglieri, 907 
F.3d at 415; see supra notes 29, 31. Judge Moore agreed with the legal standard adopted by the 
en banc majority but thought that the case should have been remanded to the trial court. Taglieri, 
907 F.3d at 420–21 (Moore, J., dissenting). Judges Gibbons and Stranch also wrote dissents. Id. 
at 421 (Gibbons, J., dissenting), 422 (Stranch, J., dissenting).

37. Compare Taglieri, 907 F.3d at 408–10 (applying clear-error review), with id. at 418–19 
(Moore, J., dissenting) (concluding that review should be de novo).

38. Monasky v. Taglieri, 140 S. Ct. 719, 725 (2020). Monasky’s argument that proof of an 
actual agreement or “meeting of the minds” should be required draws from language in a Fifth 
Circuit decision. See Berezowsky v. Ojeda, 765 F.3d 456, 468–69 (5th Cir. 2014) (discussed 
supra note 18).
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determinations.39 On both of these questions, the Court af rmed the Sixth 
Circuit.40

Justice Ginsburg’s majority opinion emphasized what the federal 
circuits have in common, describing the split as only “differences in 
emphasis among the Courts of Appeals,” and stating that the courts “share 
a ‘common’ understanding: The place where a child is at home, at the 
time of removal or retention, ranks as the child’s habitual residence.”41 
Describing this determination as a “fact-driven inquiry, sensitive to the 
unique circumstances of the case and informed by common sense,”42 the 
Court characterized the legal standard as a “totality of the circumstances” 
test. In addition, it also concluded that the determination of habitual 
residence is primarily a task for the fact- nding court, subject to appellate 
review under a clear error standard.43

Beyond announcing this “totality of circumstances” test, the Court 
gave only limited guidance in Monasky regarding the particular facts to be 
weighed and balanced.44 For older children, the Court suggested that “facts 
indicating acclimatization will be highly relevant,” with a footnote listing 
some of the factors that courts had considered in these cases, including:

a change in geography combined with the passage of an appreciable 
period of time, age of the child, immigration status of child and 
parent, academic activities, social engagements, participation in 
sports programs and excursions, meaningful connections with the 
people and places in the child’s new country, language pro ciency, 
and location of personal belongings.45

39. Monasky v. Taglieri, 907 F.3d 404 (6th Cir. 2018) (en banc), cert. granted, 139 S. Ct. 
2691 (June 10, 2019) (No. 18-935), https://www.supremecourt.gov/docket/docket les/html/
qp/18-00935qp.pdf. The rst question was framed as “Whether a district court’s determination 
of habitual residence under the Hague Convention should be reviewed de novo, as seven circuits 
have held, under a deferential version of de novo review, as the First Circuit has held, or under 
clear-error review, as the Fourth and Sixth Circuits have held.” Id.

40. Monasky, 140 S. Ct. 719. Two justices concurred: Justice Thomas, see infra note 58, and 
Justice Alito, see infra note 56. There were no dissents.

41. Id. at 725–27 (citing Karkkainen v. Kovalchuk, 445 F.3d 280, 291 (3d Cir. 2006)).
42. Id. at 727 (citing Redmond v. Redmond, 724 F.3d 729, 744 (7th Cir. 2013)).
43. Id. at 723, 730.
44. Id. at 727–28.
45. Id. at 727 n.3 (quotation marks omitted) (citing JAMES D. GARBOLINO, FED. JUD. CTR., 

THE 1980 HAGUE CONVENTION ON THE CIVIL ASPECTS OF INTERNATIONAL CHILD ABDUCTION: A 
GUIDE FOR JUDGEs 67–68 (2d ed. 2015)). Note that Judge Garbolino’s guide is available online at 
https://www.fjc.gov/content/309626/1980-hague-convention-civil-aspects-international-child-
abduction-guide-judges.
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At the same time, the Court also af rmed that “[b]ecause children, 
especially those too young or otherwise unable to acclimate, depend on 
their parents as caregivers, the intentions and circumstances of caregiving 
parents are also relevant considerations.”46 Justice Ginsburg invoked 
common sense, which “suggests that some cases will be straightforward: 
Where a child has lived in one place with her family inde nitely, that place 
is likely to be her habitual residence.”47

The Court was emphatic in its rejection of Monasky’s primary argument, 
writing: “The bottom line: There are no categorical requirements for 
establishing a child’s habitual residence—least of all an actual-agreement 
requirement for infants.”48 Among its reasons for rejecting an “actual 
agreement” requirement, the Court pointed out that it would leave many 
infants with no habitual residence, and therefore outside the protections of 
the Convention.49

Justice Ginsburg noted Monasky’s argument about the need to “protect 
children born into domestic violence.”50 Though she described domestic 
violence as an “intractable” problem in cases under the Abduction 
Convention, she did not agree that an actual-agreement requirement was 
an appropriate solution.51 Her opinion for the Court suggested that if 
“an infant lived in a country only because a caregiving parent had been 
coerced into remaining there,” those circumstances should “ gure in the 
calculus” of the habitual residence determination.52 Justice Ginsburg also 
noted that a court may refrain from ordering return under Article 13(b) of 
the Convention when there is a “grave risk” that return would “expose the 
child to physical or psychological harm or otherwise place the child in an 
intolerable situation,” and that the trial court had considered and rejected 
Monasky’s Article 13(b) argument.53

46. Monasky, 140 S. Ct. at 727.
47. Id. This was not framed as a bright-line rule, however. Cf. supra note 29.
48. Monasky, 140 S. Ct. at 728.
49. Id. at 728–29; see also Grano v. Martin, 443 F. Supp. 3d 510, 535 ¶ 91 (S.D.N.Y 2020), 

aff’d, 821 F. App’x 26 (2d Cir. 2020).
50. Monasky, 140 S. Ct. at 724 (describing Monasky’s testimony regarding abuse by Taglieri 

in Italy).
51. Id. at 729 (“We doubt, however, that imposing a categorical actual-agreement requirement 

is an appropriate solution, for it would leave many infants without a habitual residence, and 
therefore outside the Convention’s domain.”).

52. Id. at 727.
53. Id. at 729 (quoting Abduction Convention, supra note 2, art. 13(b) (return of child not 

required if person opposing return “establishes that . . . there is a grave risk that his or her return 
would expose the child to physical or psychological harm or otherwise place the child in an 
intolerable situation”)).
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On the standard of review question, the Court agreed that habitual 
residence determinations present a mixed question of law and fact, “albeit 
barely so.”54 The majority opinion went on to observe: “Once the trial 
court correctly identi es the governing totality-of-the-circumstances 
standard, however, what remains for the court to do in applying that 
standard . . . is to answer a factual question: Was the child at home in 
the particular country at issue?”55 Viewing this as “a task for fact nding 
courts, not appellate courts,” the Court concluded that habitual residence 
determinations “should be judged on appeal by a clear-error review 
standard deferential to the fact nding court.”56 The opinion points out that 
this rule also serves the purposes of the Convention because it expedites 
the appellate process.57

Following the same approach taken in the Court’s previous cases under 
the Abduction Convention, the majority opinion in Monasky considered 
the Convention’s text, the drafting history and Explanatory Report, and 
the approaches taken to habitual residence in decisions of other treaty 
countries.58 As in previous Abduction Convention cases, the United States 
had led an amicus brief describing the views of other contracting states 
and participated in the arguments before the Court.59 The Court noted that, 
on both of the issues decided, its ruling conforms to the practice of the 
U.S. treaty partners.60

III. After Monasky: The New Landscape
As a procedural matter, both the fact-based totality of the circumstances 

test and the clear-error standard of review adopted in Monasky should 
reduce the numbers of appeals in Abduction Convention cases. As 
Professor Robert Spector has observed, however, one consequence of 
a highly fact-based standard is that it will be “rarely possible to decide 

54. Id. at 730.
55. Id.
56. Id. Justice Alito disagreed with this aspect of the ruling, concluding that determination 

of habitual residence “is not a pure question of fact” and therefore that the appropriate standard 
of review would be for abuse of discretion. Id. at 735 (Alito, J., concurring in part and concurring 
in the judgment).

57. Id. at 730 (majority op.).
58. Id. at 732 (Thomas, J., concurring in part and concurring in the judgment). Justice 

Thomas disagreed with this aspect of the opinion, explaining that he would reach the same result 
based on a plain meaning approach. Id.

59. Brief for the United States as Amicus Curiae Supporting Neither Party, Monasky v. 
Taglieri, 140 S. Ct. 719 (2020) (No. 18-935), 2019 WL 3987632.

60. Monasky, 140 S. Ct. at 727–28, 730–31 (majority op.).
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habitual residence on a motion for summary judgment.”61 In disputed 
habitual residence cases, we can con dently predict that long evidentiary 
hearings before the fact- nding court will continue. The party seeking 
return will continue to bear the burden of proof as to habitual residence,62 
and trial court rulings will need to re ect the different factors that the court 
has considered in determining habitual residence.63

As a substantive matter, the Court has made clear that parental intentions 
may be relevant to the determination of habitual residence but should not 
be dispositive. Parents will certainly continue to dispute and litigate their 
intentions as to the child’s residence, and fact- nding courts will need 
to weigh that along with other evidence presented. Family lawyers are 
already deeply familiar with this kind of open-ended multifactor legal 
standard, which is typical of many issues that family courts decide.64 It 
still remains to be seen, however, to what extent courts will attempt to 
transplant into the new reality the same kinds of heuristics they relied on 
before Monasky.

In broad terms, the Court’s opinion aligns most closely with the 
approach taken by the Seventh Circuit in Redmond,65 and with cases in the 
Third and Eighth Circuits that directed courts to examine acclimatization 
from the child’s perspective as well as parental intent.66 In the Ninth 
Circuit, where the Mozes test originated, courts had begun to acknowledge 
the “international consensus” that courts should look at many factors in 
determining habitual residence.67 But Monasky requires the courts that 

61. Robert Spector, Proceedings Under the Hague Child Abduction Convention: 2018–
2019, 53 FAM. L.Q. 313, 317 (2020).

62. See 22 U.S.C. § 9003(e) (2020).
63. See, e.g., Grano v. Martin, 443 F. Supp. 3d 510, 538–39 (S.D.N.Y 2020), aff’d, 821 F. 

App’x 26 (2d Cir. 2020); see also Farr v. Kendrick, 824 F. App’x 480 (9th Cir. 2020); Berenguela-
Alvarado v. Castanos, 820 F. App’x 870 (11th Cir. 2020).

64. Including, for example, standards calling for “equitable” division of marital property, or 
determination of the “best interests” of a child.

65. Redmond v. Redmond, 724 F.3d 729, 743 (7th Cir. 2013); see supra notes 19–23 and 
accompanying text.

66. See Karkkainen v. Kovalchuk, 445 F.3d 280, 292 (3d Cir. 2006); Silverman v. Silverman, 
338 F.3d 886, 898 (8th Cir. 2003); see supra note 13 and accompanying text. This is also the 
approach advocated in the useful and careful treatment of habitual residence included in RHONA 
SCHUZ, THE HAGUE CHILD ABDUCTION CONVENTION: A CRITICAL ANALYSIS 220–21 (2013).

67. E.g., Murphy v. Sloan, 764 F.3d 1144, 1150–51 (9th Cir. 2014) (asserting that the Ninth 
Circuit’s approach was “not inconsistent” with the international decisions). Though the court in 
Murphy considered the child’s acclimatization, it maintained the high burden of proof adopted 
in Mozes, requiring that “to infer abandonment of a habitual residence by acclimatization, the 
objective facts [must] point unequivocally to [the child’s] ordinary or habitual residence being in 
[the new country].” Id. at 1152 (quoting Mozes v. Mozes, 239 F.3d 1067, 1081 (9th Cir. 2001); 
emphasis and alterations in Murphy).
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have followed Mozes to go further, and abandon their rule prioritizing 
parental intentions.

Monasky seems likely to have its greatest impact in those circuits that 
have relied heavily on shared parental intent. The subsidiary rules built 
on the “shared intent” doctrine must be reconsidered, and some of the 
growing legal complexity surrounding the doctrine should diminish, if not 
disappear.68 Courts clearly may no longer apply or impose presumptions, 
such as a requirement for “unequivocal” evidence of acclimatization when 
there was no proof of a shared intention to change the child’s habitual 
residence.69 Given the Supreme Court’s insistence on a totality-of-the-
circumstances standard, and its explicit rejection of categorical tests 
and predetermined formulas, the lower courts also should not attempt to 
preserve the legal gloss built into their pre-Monasky jurisprudence. Several 
cases decided in the months after Monasky suggest that courts have had 
trouble breaking these old habits.70

On balance, in cases involving children who have lived in a new country 
for periods of two or three years, it should be somewhat more likely that 
the new country will be found to be the child’s habitual residence.71 
Conversely, it may be less likely that a child’s habitual residence will be 
deemed to have shifted based on mixed evidence of parental intentions in 
cases in which the child has lived for only a few months in a new place.72 

68. For example, there has been substantial litigation of whether or not an agreement to 
relocate was conditional, and how that should affect a determination of habitual residence. 
See, e.g., Calixto v. Lesmes, 909 F.3d 1079, 1089–91 (11th Cir. 2018). Another stream of 
cases addresses whether coercion by one party negates a nding of shared intent. See, e.g., 
Tsarbopoulos v. Tsarbupoulos, 176 F. Supp. 2d 1045, 1055–56 (E.D. Wash. 2001). On Monasky 
and coercion, see supra notes 50–52 and accompanying text.

69. Cf. Larbie v. Larbie, 690 F.3d 295, 311 (5th Cir. 2012); Gitter v. Gitter, 396 F.3d 124, 
133–34 (2d Cir. 2005). See supra notes 10–11 and accompanying text.

70. See, e.g., Forcelli v. Smith, No. 20-699, 2020 WL 5015838, at *7 (D. Minn. Aug. 25, 
2020) (referring to Monasky but also citing Mozes for the proposition that there must be a 
settled intention to abandon a prior habitual residence before a new one can be acquired); cf. 
Chambers v. Russell, No. 1:20CV948, 2020 WL 5044036, at *5 (M.D.N.C. Aug. 26, 2020) 
(“Finally, since Monasky did not overturn the two-prong approach outright, this court will still 
apply it, cognizant of the Supreme Court’s directive that the inquiry is fact intensive and that 
the Hague Convention exists ‘to ensure that custody is adjudicated in what is presumptively 
the most appropriate forum—the country where the child is at home.’”) (quoting Monasky v. 
Taglieri, 140 S. Ct. 719, 727 (2020)).

71. Cf. Ruiz v. Tenorio, 392 F.3d 1247, 1252–59 (11th Cir. 2004); see supra note 12.
72. Cf. Feder v. Evans-Feder, 63 F.3d 217, 230 (3d Cir. 1995). See supra note 8 and 

accompanying text.
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But in many cases, the evidence and analysis will not change signi cantly 
as courts embrace the new standard.73

One useful example, Grano v. Martin,74 emerged from the U.S. District 
Court for the Southern District of New York two weeks after the Supreme 
Court ruling in Monasky. Faced with a dispute over habitual residence, 
the trial court noted: “Following Monasky, the parties’ last shared intent 
is still a relevant consideration, although it is not dispositive.”75 In its 
detailed ndings of fact and conclusions of law, the court reviewed the 
evidence from a ve-day hearing, and its opinion addressed both the 
parties’ intentions regarding their child’s residence and other objective 
facts suggesting that the child “usually or customarily lived” in Spain.76

In Smith v. Smith,77 the Fifth Circuit Court of Appeals noted the recent 
Monasky decision and stated that “to the extent that our circuit’s prior 
caselaw . . . has prioritized the parents’ shared intent over other factors, we 
overrule that emphasis.”78 In the case before it, however, which challenged 
the district court’s conclusion that the parents had no shared intention 
that Argentina would become their children’s habitual residence during 
the two years the family lived there, the appellate court upheld the ruling 
below.79 Concluding that the lower court had “determined and considered 
all the relevant facts,” the appellate court applied Monasky’s totality of the 
circumstances standard to those facts and held that the petitioner had not 
met the burden of establishing that Argentina was the children’s habitual 
residence.80

Looking beyond the question of habitual residence, the Court’s embrace 
of a deferential standard of review has begun to in uence other types of 
appeals under the Abduction Convention. Two weeks after Monasky was 
decided, the First Circuit Court of Appeals relied on the decision to adopt 
a “clear error” standard of review for other Convention issues based on 
complex factual determinations, such as the objections to return based on a 

73. See, e.g., Farr v. Kendrick, 824 F. App’x 480, 482 (9th Cir. 2020); Berenguela-Alvarado 
v. Castanos, 820 F. App’x 870, 873–74 (11th Cir. 2020).

74. 443 F. Supp. 3d 510 (S.D.N.Y 2020), aff’d, 821 F. App’x 26 (2d Cir. 2020).
75. Id. at 536.
76. Id. at 515, 534–39. These other facts included the location of the parents’ money and 

personal property, their citizenship and residence status, and whether they held return plane 
tickets. Id. at 537. The ruling was af rmed in a summary order discussing Monasky. Grano v. 
Martin, 821 F. App’x 26 (2d Cir. 2020).

77. 976 F.3d 558 (5th Cir. 2020).
78. Id. at 561 n.1.
79. Id. at 559–61.
80. Id. at 563.
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child being settled after more than a year in the United States under Article 
12 or a grave risk of harm to the child under Article 13(b).81

Conclusion
With Monasky, the Supreme Court has resolved a long-standing 

disagreement under the Hague Abduction Convention, with the potential 
to affect hundreds of families each year. Although the federal courts do not 
keep data on the numbers of return proceedings led under the Abduction 
Convention, the Of ce of Children’s Issues (OCI) in the U.S. State 
Department receives reports of more than 400 incoming return and access 
cases each year.82 Based on reports appearing in Westlaw, the federal trial 
and appellate courts heard and issued decisions in at least 50 separate 
cases under the Abduction Convention in 2019, with habitual residence 
among the most frequently disputed questions to be decided.83 The Court’s 
ruling may not reduce those numbers, but it provides important guidance 
for judges, lawyers, and parents.

81. da Silva v. de Aredes, 953 F.3d 67, 72–73 (1st Cir. 2020); see Abduction Convention, 
supra note 2, arts. 12, 13(b).

82. There were 491 new incoming cases reported to OCI in 2019 seeking return or access 
under the Abduction Convention. See U.S. DEP’T OF STATE, INCOMING HAGUE CONVENTION 
CASES TO THE U.S. CENTRAL AUTHORITY: APPLICATIONS MADE FOR RETURN AND ACCESS IN 2019 
(2019), https://travel.state.gov/content/dam/NEWIPCAAssets/pdfs/CY%202019%20New%20
Reported%20Incoming%20Cases.pdf. In 2018, the gure was 427. See U.S. DEP’T OF STATE, 
INCOMING HAGUE CONVENTION CASES TO THE U.S. CENTRAL AUTHORITY: APPLICATIONS MADE FOR 
RETURN AND ACCESS IN 2018 (2018), https://travel.state.gov/content/dam/NEWIPCAAssets/pdfs/
Incoming%20Data%20Page%20-%202019%20Annual%20Report.pdf. In 2017, it was 454. See 
U.S. DEP’T OF STATE, INCOMING HAGUE CONVENTION CASES TO THE U.S. CENTRAL AUTHORITY: 
APPLICATIONS MADE FOR RETURN AND ACCESS IN 2017 (2017), https://travel.state.gov/content/
dam/NEWIPCAAssets/pdfs/CY%202017%20New%20Reported%20Incoming%20Cases.pdf. 
In addition to the incoming cases, OCI opened 485 outgoing abduction case les in 2019. See 
U.S. DEP’T OF STATE, ANNUAL REPORT ON INTERNATIONAL CHILD ABDUCTION, supra note 4, at 1.

83. These cases are regularly reported in the annual Family Law Quarterly surveys. See, 
e.g., Spector, supra note 61, at 314–17; Robert Spector, Proceedings Under the Hague Child 
Abduction Convention: 2017–18, 52 FAM. L.Q. 567, 568–71 (2019).
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The Relationship Between Child Support 
and Parenting Time

J. THOMAS OLDHAM* & JANE VENOHR**

Introduction
When child support guidelines were initially drafted, it was assumed 

that in most instances, the lesser-time parent would be the father, the father 
would see the children infrequently, and the father would have a higher 
income than the mother. Today, more custodial parents are male than 
before,1 the wage gap between mothers and fathers has narrowed,2 and a 
substantial number of fathers are more involved in their children’s lives.3

Decades ago, it was rare for an obligor parent to have access to his child 
more than every other weekend and every other holiday and approximately 

1. In 1992, only 14% of custodial parents were males, while in 2018, the percentage 
increased to 20%. Compare LYDIA SCOON-ROGERS & GORDON LESTER, U.S. CENSUS BUREAU, 
U.S. DEP’T OF COM., NO. P60-187, CHILD SUPPORT FOR CUSTODIAL MOTHERS AND FATHERS: 
1991, at 2 (1995), https://www2.census.gov/prod2/popscan/p60-187.pdf, with TIMOTHY GRALL, 
U.S. CENSUS BUREAU, U.S. DEP’T OF COM., NO. P60-269, CUSTODIAL MOTHERS AND FATHERS 
AND THEIR CHILD SUPPORT: 2017, at 2 (2020), https://www.census.gov/content/dam/Census/
library/publications/2020/demo/p60-269.pdf.

2. Historically, female earnings averaged about 60% of male earnings, but climbed to 79% 
by 2014 (approximately 83% on a weekly basis). FRANCINE BLAU & LAWRENCE KAHN, THE 
GENDER WAGE GAP: EXTENT, TRENDS, AND EXPLANATIONS 2 (Nat’l Bureau of Econ. Rsch. 2016), 
https://www.nber.org/papers/w21913.pdf.

3. Daniel R. Meyer et al., The Growth in Shared Custody in the US: Patterns and 
Implications, 55 FAM. CT. REV. 1, 2 (2017).

* J. Thomas Oldham is the John H. Freeman Professor of Law at the University of Houston.
** Jane Venohr, Ph.D., is an economist and research associate with the Center for Policy 

Research. Venohr has provided technical assistance to over 30 states on child support guidelines 
issues.
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three weeks in the summer (or about 20% of all overnights per year).4 
Recent studies have found that shared placement has become more 
common.5 Census data nd that 58% of noncustodial fathers and 73% of 
noncustodial mothers had provisions for visitation or joint custody or both 
in 1991, and that the percentage increased to 81% of noncustodial parents 
in 2018.6 These trends raise questions about how to calculate child support 
obligations in various situations, particularly when the payor parent has 
substantial access to the child.

This article will discuss various approaches that have been applied to 
how child support should be calculated (i) when the lesser-time parent has 
a higher income than the other parent but has substantial access, (ii) when 
both parents have equal joint physical custody, and (iii) when the greater-
time parent has a higher income than the other parent. We will highlight 
the advantages and disadvantages of the various policy options.

I. Background Information

A. The Theoretical Foundation of Child Support Guidelines  
in the United States

Most states adopted child support guidelines in the late 1980s to 
ful ll a federal requirement that each state have advisory child support 
guidelines by 1987.7 The Family Support Act of 1988 expanded the 
requirement from statewide advisory guidelines to require rebuttable 
presumptive guidelines.8 The requirements were intended to correct 
several de ciencies: inconsistent order amounts among parties in similarly 
situated cases, inef cient adjudication of child support amounts due to 

4. For example, one study of divorced fathers in 1981 found that only 8% of all fathers had 
possession of their child for four or more overnights per month. See Frank F. Furstenberg Jr. & 
Christine Winquist Nord, Parenting Apart: Patterns of Childrearing After Marital Disruption, 
47 J. MARRIAGE & FAM. 893, 895 tbl.1, 896 (Nov. 1985).

5. See Meyer et al., supra note 3; DANIEL MEYER ET AL., CHANGES IN PLACEMENT AFTER 
DIVORCE AND IMPLICATIONS FOR CHILD SUPPORT POLICY (Inst. for Rsch. on Poverty 2019); Bruce 
Smyth et al., Legislating for Shared-Time Parenting After Parental Separation: Insights from 
Australia?, 77 LAW & CONTEMP. PROBS. 109 (2014); Marygold S. Melli & Patricia Brown, 
Exploring a New Family Form—The Shared Time Family, 22 INT’L J. L., POL’Y & FAM. 231 
(2008).

6. See SCOON-ROGERS & LESTER, supra note 1, at 6; GRALL, supra note 1, at 7.
7. Child Support Enforcement Amendments of 1984, Pub. L. No. 98-378, § 18, 98 Stat. 

1305, 1321–22.
8. Family Support Act of 1988, Pub. L. No. 100-485, § 103, 102 Stat. 2343, 2346–48.
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the lack of uniform standards, and inadequate levels of support when 
compared to poverty levels and the cost of child-rearing.9

A number of different conceptual models were proposed as a 
foundation for the creation of child support guidelines. For example, 
some commentators have argued that guidelines should be crafted so that 
both parents will have equal living standards until the child becomes an 
adult.10 However, no state has adopted this as a conceptual framework 
for guidelines. Instead, most states adopted a “continuity of expenditure” 
model of child support guidelines.11 The principle of the continuity-of-
expenditure model is that the child whose parents are living separately 
should receive the same level of nancial support that the child would 
have received if the child and parents lived together as an intact family. To 
this end, the continuity of expenditure model is based on measurements 
of child-rearing expenditures in intact families. The continuity of 
expenditure philosophy has been implemented in the United States via the 
“income shares model” and the “percentage-of-obligor income model,” 
the two major types of models for the calculation of child support. All 
but three states use one of these two models. The income shares model, 
which is used by 41 states,12 presumes that each parent is responsible for 
his or her prorated share of what an intact family with the same number 
of children and combined parental income spends on child-rearing. The 
obligated parent’s prorated share (based on the obligated parent’s share of 
the total parental income) is the basis of the child support order.13 Under 
the percentage-of-obligor income model, the presumptive child support 
amount is calculated based on only the income of the lesser-time parent.14 
States utilizing the percentage-of-obligor income model often presume 
that the custodial parent spends at least an equal percentage of income or 
dollar amount on the child as the guidelines percentage or amount.

9. See ROBERT G. WILLIAMS, U.S. DEP’T OF HEALTH & HUM. SERV. OFF. OF CHILD SUPPORT 
ENF’T, DEVELOPMENT OF GUIDELINES FOR CHILD SUPPORT ORDERS II-2 (1987); Jane C. Venohr & 
Robert G. Williams, The Implementation and Periodic Review of State Child Support Guidelines, 
33 FAM. L.Q. 7 (1999).

10. See generally Marsha Garrison, Child Support Policy: Guidelines and Goals, 33 FAM. 
L.Q. 157, 157 (1999) (discussing a number of possible alternate goals for child support guidelines).

11. Id. at 160–62, 166–69. See Venohr & Williams, supra note 9, at 12; Jane C. Venohr, 
Differences in State Child Support Guidelines Amounts: Guidelines Models, Economic Basis, 
and Other Issues, 29 J. AM. ACAD. MATRIM. L. 377, 385 (2017).

12. Child Support Guideline Models, NAT’L CONF. OF STATE LEGISLATURES (July 10, 2020), 
https://www.ncsl.org/research/human-services/guideline-models-by-state.aspx.

13. See Venohr & Williams, supra note 9, at 12–15.
14. Id. at 10–12.
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B. Federal Requirements
Federal law does not require adjustments in state guidelines for when 

the obligor has substantial access. Recent changes to federal requirements 
for state guidelines, however, attempt to make sure that states provide 
adjustments within their guidelines to not impoverish the obligor parent.15 
States are now required to provide a self-support reserve or a similar 
adjustment in their guidelines. Self-support reserves have been established 
so that signi cant child support is not required if the obligor parent’s 
income is below a certain speci ed amount.16 Most states with both a 
self-support reserve and an adjustment for timesharing do not allow both 
adjustments; rather, most take the lower of the two adjustments.

C. Timesharing Adjustment
In the past few decades, there has been a movement toward the adoption 

of formulas that adjust for parenting time. In 1998, 24 states provided 
formulas to adjust for parenting time.17 Today, more than two decades 
later, 38 states have now adopted a parenting-time adjustment formula for 
child support.18 The formulas and criteria for applying them vary. As set 
forth in more detail below, many states have adopted rules so that, once the 
obligor parent has the child for at least a speci ed number of overnights, 
the presumptive child support amount is reduced as the level of access 
increases. In addition, some states have incorporated rules so that, even if 
the obligor parent has substantial access or equal physical custody, child 
support should not be reduced if the impact would be to impoverish the 
recipient parent.19

To the extent that states provide a timesharing adjustment formula, it 
is helpful to know what level of parenting time is assumed in the basic 

15. Flexibility, Ef ciency, and Modernization in Child Support Enforcement Programs, 81 
Fed. Reg. 93492, 93494–95, 93562 (Dec. 20, 2016), https://www.gpo.gov/fdsys/pkg/FR-2016-
12-20/pdf/2016-29598.pdf (codi ed at 45 C.F.R. § 302.56(c)(ii)).

16. See LESLIE HODGES & LISA KLEIN VOGEL, INST. FOR RSCH. ON POVERTY, UNIV. OF 
WIS.–MADISON, RECENT CHANGES TO STATE CHILD SUPPORT GUIDELINES FOR LOW-INCOME 
NONCUSTODIAL PARENTS 5–6 (2019), https://www.irp.wisc.edu/wp/wp-content/uploads/2020/01/
CS-2018-2020-T4.pdf.

17. See Venohr & Williams, supra note 9, at 18–19.
18. See JANE VENOHR, ECONOMIC BASIS OF MINNESOTA BASIC SCHEDULE AND PARENTING-

TIME EXPENSE ADJUSTMENT 8 (2015), reprinted in MINN. DEP’T OF HUM. SERV. CHILD SUPPORT 
DIV., CHILD SUPPORT WORK GROUP FINAL REPORT app. E at 29 (2016), https://mn.gov/dhs/assets/
child_support_work_group_2016_tcm1053-166182.pdf. [hereinafter VENOHR, PARENTING-TIME 
EXPENSE ADJUSTMENT]. Venohr (2015) reports 37 states. Id. Since then, Illinois has also adopted 
a formula. See 750 ILL. COMP. STAT. ANN. 5/505(a)(3.8) (West 2020).

19. E.g., Richardson v. Richardson, 545 S.W.3d 895, 897 (Mo. Ct. App. 2018).
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formula or table. Most states using the income shares guidelines make 
no assumption of parenting time in their basic table. This is because most 
income shares tables, which contain the basic child support obligation owed 
by both parents for a range of combined parental incomes and number of 
children for whom support is being determined, are based on economic 
measurements of child-rearing expenditures among intact families; that 
is, how much is spent on the children when the parents and the children 
live together. In other words, there is no timesharing arrangement in the 
underlying economic data because the parents live together.

As mentioned earlier, the income shares model is one type of continuity 
of expenditures model, which means the child support obligation relates 
to how much would have been spent on the child in an intact family. 
For example, Figure 1, which is an excerpt of the Illinois income shares 
table, shows that the basic obligation for one child when the parents have 
a combined income of $7,000 net per month is $1,136 per month. This 
amount is based on a study of how much an intact family spends for one 
child on average.20 The obligated parent’s prorated share of the basic 
obligation in the table is the basis of the child support order. An adjustment 
may be layered on top of this for parenting time.21 Pennsylvania is the 
only income shares state to incorporate a parenting-time adjustment into 
its basic table. The Pennsylvania table re ects how much is spent on a 
child in an intact family less what the obligated parent would need to cover 
most of the child’s food and entertainment expenses, assuming the child is 
with the obligated parent 30% of the time.22

20. JANE VENOHR, CTR. FOR POL’Y RSCH., TECHNICAL DOCUMENTATION: ILLINOIS SCHEDULE 
OF BASIC OBLIGATIONS AND STANDARDIZED NET INCOME TABLE 4 (2017), https://www.illinois.
gov/hfs/SiteCollectionDocuments/TechnicalDocumentationIllinoisScheduleNetIncomeTable.
pdf.

21. See ILL. DEP’T OF HEALTHCARE & FAM. SERVS., CHILD SUPPORT SERVS., SHARED PHYSICAL 
CARE SUPPORT OBLIGATION WORKSHEET, https://www.illinois.gov/hfs/SiteCollectionDocuments/
StandaloneSharedPhysicalCareSupportObligationWorksheet.pdf.

22. JANE VENOHR, CTR. FOR POL’Y RSCH., 2015–2016 PENNSYLVANIA CHILD SUPPORT 
GUIDELINES REVIEW: ECONOMIC REVIEW AND ANALYSIS OF CASE FILE DATA 35 (2016), https://
www.humanservices.state.pa.us/CSWS/CSWS/Forms/PAguidelines.pdf.

Published in Family Law Quarterly, Volume 54, Numbers 1 & 2, 2020. © 2021 American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof 
may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



146    Family Law Quarterly, Volume 54, Number 2, 2020

Figure 123

Excerpt of Illinois Income Shares Table

Combined Adjusted Net 

Income

One  

Child

Two 

Children

Three 

Children

Four 

Children

Five 

Children

Six 

Children

6525.00 – 6574.99 1078 1621 1929 2155 2371 2577 

6575.00 – 6624.99 1085 1630 1941 2168 2385 2593 

6625.00 – 6674.99 1091 1640 1953 2181 2400 2608 

6675.00 – 6724.99 1097 1650 1965 2195 2414 2624 

6725.00 – 6774.99 1104 1660 1976 2208 2429 2640 

6775.00 – 6824.99 1110 1669 1988 2221 2443 2655 

6825.00 – 6874.99 1117 1679 2000 2234 2457 2671 

6875.00 – 6924.99 1123 1689 2012 2247 2472 2687 

6925.00 – 6974.99 1129 1698 2023 2260 2486 2703 

6975.00 – 7024.99 1136 1708 2035 2273 2501 2718 

7025.00 – 7074.99 1142 1718 2047 2286 2515 2734 

7075.00 – 7124.99 1148 1728 2059 2300 2530 2750 

7125.00 – 7174.99 1155 1737 2070 2313 2544 2765 

7175.00 – 7224.99 1161 1747 2083 2326 2559 2782 

7225.00 – 7274.99 1168 1758 2095 2340 2574 2798 

7275.00 – 7324.99 1175 1768 2107 2354 2589 2814 

7325.00 – 7374.99 1181 1778 2119 2367 2604 2831 

7375.00 – 7424.99 1188 1788 2132 2381 2619 2847 

7425.00 – 7474.99 1195 1798 2144 2395 2634 2863 

7475.00 – 7524.99 1201 1808 2156 2408 2649 2880

Most percentage-of-obligor income guidelines, which is the other type 
of continuity of expenditures model, also relate to measurements of child-
rearing expenditures in intact families. Some states (such as Wisconsin) 
mentioned that they adjusted the percentages to account for the child’s time 
with the obligated parent, but did not specify what assumption was made 
regarding the “normal” level of contact.24 Other percentage-of-obligor income 
guidelines (such as those of Alaska and Mississippi) do not clearly state that 
any consideration of timesharing is considered in the basic percentages.25

23. For the complete table, see ILL. DEP’T OF HEALTHCARE & FAM. SERVS., CHILD SUPPORT 
SERVS., INCOME SHARES SCHEDULE BASED ON NET INCOME, https://www.illinois.gov/hfs/
SiteCollectionDocuments/IncomeSharesScheduleBasedonNetIncome.pdf.

24. INGRID ROTHE ET AL., INST. FOR RSCH. ON POVERTY, ESTIMATES OF FAMILY EXPENDITURES 
FOR CHILDREN: A REVIEW OF THE LITERATURE 10 (2001).

25. MISS. CODE. ANN. § 43-19-101(1) (2020); ALASKA R. CIV. P. 90.3(a)(2).
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II. Calculating the Child Support Order When the  
Lesser-Time Parent Has Substantial Access and a  

Higher Income Than the Other Parent

A. Introduction
Although most states do not contain any parenting-time assumptions 

in their basic guidelines tables or percentages, most states have adopted a 
formula pertaining to how the guidelines support amount should be reduced 
based on the level of access by the obligor. This is premised on the assumption 
that, as the obligor-parent’s parenting time increases, this increases the child-
rearing costs of the obligor parent and reduces the expenses of the other 
parent. Most states with formulas provide that the formula is to be applied 
presumptively if the case meets certain criteria (e.g., a shared-custody order 
that the obligor parent actually exercises). These states, however, disagree 
about whether the obligor parent should receive some support reduction 
starting with a relatively low level of contact, or whether such an adjustment 
should begin only when there is substantial access because the custodial 
parent’s expenses are not reduced by the child spending only a small number 
of overnights with the other parent.

Some commentators have argued that child support should not be 
presumptively reduced if the obligor parent has substantial access.26 
Proponents of this view contend that it is not clear that the recipient 
parent’s expenses will be reduced as a result of substantial access, so it is 
not fair to presumptively reduce support when substantial access exists. 
The consideration of whether the custodial parent’s expenses are reduced 
is also echoed in a recent New York case that involved a father who had 
possession of his child overnight three nights per week. He argued that, 
due to his level of possession, his support amount should be reduced below 
the normal presumptive amount of child support under the guidelines. The 
appellate court ruled that, based on the New York law, he did not have the 
right to have his presumptive support amount reduced due to his substantial 
parenting time without showing that his expenses had increased as a result 
or that the other parent’s expenses had decreased.27 In this particular case, 
a major consideration was the presentation of evidence that the custodial 

26. See Karen Syma Czapanskiy, The Shared Custody Child Support Adjustment: Not Worth 
the Candle, 49 FAM. L.Q. 409 (2015).

27. Jennifer VV. v. Lawrence WW., 124 N.Y.S.3d 474, 478–79 (App. Div. 2020); see also 
N.Y. FAM. CT. ACT § 413(1)(f)(9) (McKinney 2020) (“unjust or inappropriate” deviation factors 
may include “(i) extraordinary expenses incurred by the non-custodial parent in exercising 
visitation, or (ii) expenses incurred by the non-custodial parent in extended visitation provided 
that the custodial parent’s expenses are substantially reduced as a result thereof”).
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parent’s expenses were not substantially reduced by the obligor parent’s 
time with the child.28

A small number of states have merely treated the matter as a deviation 
factor, giving the court the power to reduce the presumptive award due to 
substantial access. In some of these states, courts have been critical of an 
absolute rule that an obligor should automatically get a certain reduction 
in child support as a result of a certain level of access.29 Some statutes of 
this type (such as New Hampshire’s) invite the court to consider, when 
deciding whether to reduce the support amount, whether the obligor’s 
level of access reduces the expenses of the recipient parent.30

In contrast with the New Hampshire and New York approaches 
summarized above, to obtain a parenting-time adjustment under the 
various formulas in force among most states today, the obligor does not 
have to establish that his level of access reduces the expenses of the other 
parent. Nonetheless, some states do give the court some discretion when 
applying the timesharing adjustment. For example, in the District of 
Columbia, a timesharing adjustment is not made if the recipient parent 
can show that such an adjustment would be unjust or inappropriate.31 In 
some other states, before a timesharing adjustment is made, the obligor 
parent must show that he or she contributed to the expenses of the child, in 
addition to paying child support.32

28. Jennifer VV., 124 N.Y.S.3d at 479.
29. See In re Marriage of Sobieski, 984 N.E.2d 163, 176 (Ill. App. Ct. 2013).
30. See N.H. REV. STAT. ANN. § 458-C:5(1)(h)(2)(B) (2020). The statute also allows the 

court to consider whether the parent with less income will have adequate resources to support 
the child in a similar style as the other parent. Id. § 458-C:5(1)(h)(2)(C).

31. D.C. CODE ANN. § 16-916.01(q)(3) (2020).
32. E.g., WYO. STAT. ANN. § 20-2-304(c) (2020) (adjustment applies “[w]hen each parent 

keeps the children overnight for more than twenty- ve percent (25%) of the year and both 
parents contribute substantially to the expenses of the children”) (emphasis added). Compare 
Jensen v. Milatzo-Jensen, 297 P.3d 768, 777–778 (Wyo. 2013) (obligor parent made such a 
showing), with Fountain v. Mitros, 968 P.2d 934, 938–39 (Wyo. 1998) (obligor parent did not 
make such a showing). See also N.J. CT. R. app. IX-A § 13(b) (2020), https://njcourts.gov/
attorneys/assets/rules/app9a.pdf (“In determining if such an adjustment is appropriate, the court 
should consider whether the non-custodial parent has incurred variable expenses for the child 
during PAR Time and if PAR Time has reduced the other parent’s variable expenses for the 
child.”); S.C. CODE ANN. REGS. 114-4730(A) (2020) (“For the purpose of this section, shared 
physical custody means that each parent has court-ordered visitation with the children overnight 
for more than 109 overnights each year (30%) and that both parents contribute to the expenses 
of the child(ren) in addition to the payment of child support.”).
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B. Adjustment Criteria

1. TIMESHARING CRITERIA

One common criterion for obtaining a parenting-time adjustment is that 
the lesser-time parent must have at least a certain number of overnights 
per year with the child. This is the approach used in many states and 
some other countries. In some Western European countries, the United 
Kingdom, and Canada, child support is not reduced until a speci ed access 
threshold is reached. For example, in the UK, child support is reduced 
when the obligor has access 53 nights per year. Greater reductions occur 
when the obligor has access for 104, 156, and more than 175 nights. In 
France, child support is reduced when the obligor has the child 25% of the 
time. Child support is reduced in Canada when the obligor has the child 
40% of the time.33 In Australia, child support begins to be reduced due to 
obligor access starting with 14% of all overnights (one night per week).34

To make a parenting-time adjustment calculation, the country or state 
must specify how levels of contact are to be measured. While a few U.S. 
states attempt to measure time spent with each parent (e.g., one-fourth 
day, one-half day),35 the most common way to measure levels of access 
is in terms of how many nights the child spends with the parent.36 This 
is done due to the relative simplicity of this method, as well as the fact 
that, if a child spends the night with a parent, it is likely that the parent 
will provide dinner and breakfast. (Oregon generally uses overnights, but 
another method may be used if a parent has frequent contact that does 
not consist of overnights.)37 Another related question is whether the child 

33. For a general discussion of parenting-time adjustments in various countries, see generally 
Elke Claessens & Dimitri Mortelmans, Challenges for Child Support Schemes: Accounting for 
Shared Care and Complex Families, 28 J. EUROPEAN SOC. POL’Y 2, 11 (2018).

34. See Bruce Smyth et al., Separated Parents’ Knowledge of How Changes in Parenting 
Time Can Affect Child Support Payments and Family Tax Bene t Splitting in Australia: A Pre
Post-Reform Comparison, 26 AUSTL. J. FAM. L. 1, 183–84 (2012).

35. See VA. CODE ANN. § 20-108.2(G)(3)(c) (2020); ARIZ. REV. STAT. ANN. § 25-320(11)
(C) (2020).

36. See MINN. STAT. § 518A.36(1)(a) (2020); WYO. STAT. ANN. § 20-2-304(c); IOWA CT. R. 
9.9; NORTH CAROLINA CHILD SUPPORT GUIDELINES, Form AOC-CV-628, at 5 (Mar. 1, 2020), 
https://www.nccourts.gov/assets/documents/forms/a162_1.pdf?xjkR4e2imYNRbMDxJJT.1ppu
FWJUuUWf; FLA. STAT. ANN. § 61.30(11)(a)(10), (b) (West 2020); 750 ILL. COMP. STAT. ANN. 
5/505(a)(3.8) (West 2020); IND. CT. CHILD SUPPORT RULES & GUIDELINES, GUIDELINE 6, https://
www.in.gov/judiciary/rules/child_support/#g6.

37. See OR. ADMIN. R. 137-050-0730(2)(c) (2020).
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support should be calculated based on the parenting time set forth in the 
decree or the parenting time actually occurring or both.38

As mentioned earlier, of those states that have adopted a formula for 
the reduction of child support based on access levels, they do not agree 
regarding when the child support amount should begin to be reduced. Some 
states require nearly equal timesharing before the adjustment is applied. In 
other states, the child support amount is reduced by a small amount even 
with a very low level of access.39 In the states that reduce support beginning 
with low levels of access, the child support reduction gradually increases 
as the number of overnights increases.40 These parenting-time reduction 
schedules were created to attempt to give the obligor parent credit for the 
additional expenses that are incurred as parenting time increases.

Further, when the child support reduction starts at few overnights, 
there is not a precipitous drop in the guidelines support amount at any 
level of access. Such a precipitous drop in the child support amount with 
a small change in access is referred to as a “cliff effect.” For example, 
if a substantial number of overnights are required before a parenting-
time adjustment can be made, and the guidelines-calculated amount is 
signi cantly reduced with additional access, then cliff effects are created. 
The cliff effect becomes larger as the minimum threshold is increased.

This is shown by comparing in Figure 2 the amount of support that would 
be due under the Illinois child support guidelines schedule using the Illinois 
timesharing reduction formula, which uses a 146-overnight threshold for 
applying the Illinois shared physical care adjustment,41 to how the support 
amount would change if the Colorado threshold of more than 92 overnights 
would be applied to the Illinois child support guidelines schedule.42 
(Both Illinois and Colorado use the same general timesharing adjustment 

38. See VENOHR, PARENTING-TIME EXPENSE ADJUSTMENT, supra note 18, at 8; JANE VENOHR 
& SAVAHANNA MATYASIC, CTR. FOR POL’Y RSCH., REVIEW OF THE ARKANSAS CHILD SUPPORT 
GUIDELINES: ANALYSIS OF ECONOMIC DATA, DEVELOPMENT OF INCOME SHARES CHARTS, AND 
OTHER CONSIDERATIONS 52 (2019), https://www.arcourts.gov/sites/default/ les/formatted-

les/review-of-arkansas-child-support-guidelines.pdf. Compare Koeneman v. Boersma, No. 
S-13882, 2011 WL 6116480, at *5 (Alaska Dec. 7, 2011) (parenting-time adjustment should be 
based on the terms of the order and not actual parenting time), with Cnty. of San Diego v. P.B., 
55 Cal. App. 5th 1058, 1068–72 (2020) (parenting-time adjustment should be based on actual 
access, not terms of the order).

39. See, e.g., ARIZ. CHILD SUPPORT GUIDELINES § 11 (Apr. 1, 2018), http://www.azcourts.
gov/Portals/34/Forms/FamilyLaw/AOCDRS10H2018.pdf.

40. See id.
41. See 750 ILL. COMP. STAT. ANN. 5/505(a)(3.8) (West 2020).
42. See COLO. REV. STAT. § 14-10-115(3)(h) (2020).
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formula.43) The comparisons consider a scenario where the father’s net 
income is $4,000 per month, the mother’s net income is $3,000 per month, 
there is one child, and there are no other adjustments. It is assumed in Figure 
2 that the father is the lesser-time parent. The  gure shows the changes in the 
monthly order amount as the lesser-time parent has more time with the child. 
The  gure starts at zero timesharing, skips to 16% timesharing, and then 
tracks with one percent increases in the percent of overnights until equal 
physical custody of 50%. (Including one percent increments from 0–16% 
in the  gure would make the graph unwieldy to read.) The cliff effect that 
results from the Illinois approach is much more dramatic than the cliff effect 
arising from the Colorado timesharing threshold.

Figure 2

Illustration of the Impact of Lower and Higher 
Timesharing Thresholds:

(Case Scenario: Income shares calculation using the Illinois income shares Schedule for 
one child where the lesser-time parent’s net income = $4,000 per month and the greater-time parent’s

net income = $3,000 per month.)

43. Compare 750 ILL. COMP. STAT. ANN. 5/505(a)(3.8), with COLO. REV. STAT. § 14-10-
115(8)(b).
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2. TIMESHARING ADJUSTMENTS AND LOW-INCOME RECIPIENTS

One question presented by parenting-time child support reductions 
is whether they should be granted if they would signi cantly harm the 

nancial condition of the household of the recipient parent. A few courts 
have not granted parenting-time reductions due to the low income of 
the recipient parent.44 The parenting-time adjustment rules in Missouri, 
Virginia, and New Jersey provide that generally no support adjustment 
should presumptively occur if the recipient-parent’s income is below a 
certain speci ed level.45

C. Formulas for Adjusting for Timesharing
With the exception of the “cross-credit formula” (which is also called 

the “offset formula” in some states), no other timesharing formula is used 
by more than two states. The cross-credit formula is used by 23 states.46

1. CROSS-CREDIT FORMULA

The cross-credit formula essentially calculates a theoretical order for 
each parent weighed by the percentage of time with the other parent. The 
parent with the larger theoretical order is the obligor parent and owes the 
difference between the two theoretical orders. Colorado was the rst state 
to adopt this method and promulgated it in 1986.47

The rst step in calculating the child support amount under an income 
shares approach in most states using the cross-credit formula is to 

44. See Milam v. Milam, 778 S.E.2d 535 (Va. Ct. App. 2015); Richardson v. Richardson, 
545 S.W.3d 895 (Mo. Ct. App. 2018).

45. The Missouri guideline sets forth a level of “adjusted monthly income” of the recipient 
parent below which a parenting-time adjustment generally should not occur. This income level 
changes with the number of children in the household. See Directions, Comments for Use and 
Examples for Completion of Form No. 14, at 8, Child Support Forms, MO. COURTS (updated 
Mar. 13, 2019), https://www.courts.mo.gov/ le.jsp?id=114614 [hereinafter Directions, Mo. 
Child Support Forms]. In Virginia, the adjustment is not presumptively to be made if either 
parent’s gross income is less than or equal to 150% of the federal poverty level. See VA. CODE 
ANN. § 20-108.2(G)(3)(d) (2020). In New Jersey, the adjustment is not presumptively made if 
the net income of the recipient parent is less than two times the poverty level for the recipient’s 
household size. See N.J. CT. R. app. IX-A § 13(b)(3) (2020), https://njcourts.gov/attorneys/
assets/rules/app9a.pdf.

46. See VENOHR, PARENTING-TIME EXPENSE ADJUSTMENT, supra note 18, at 10, which 
counted 21 states in 2015. Since then, Illinois, Nevada, and North Dakota have also adopted the 
cross-credit formula, while Minnesota no longer uses it. See 750 ILL. COMP. STAT. ANN. 5/505(a)
(3.8) (West 2020); NEV. ADMIN. CODE § 425.115(3); N.D. ADMIN. CODE 75-02-04.1-08.1 (2020); 
MINN. STAT. § 518A.36 (2020).

47. See COLO. REV. STAT. § 14-10-115(8)(b) (2020).
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increase the basic obligation owed by both parents by 50%48 to account 
for some child-rearing expenses being duplicated when both parents 
have substantial access (i.e., the cost of housing and some transportation 
expenses). In other words, the cross-credit formula with such a multiplier 
assumes it costs more to raise a child in two households when both parents 
have substantial access than it does in one household. (A few states do not 
utilize a multiplier or use a multiplier other than 1.5.)49

As shown in Figure 3, each parent’s share of that larger theoretical 
support amount is determined (under an income shares approach) based 
on each parent’s share of combined parental income. Once each parent’s 
shared-care enhanced child support obligation is calculated, that amount is 
multiplied by the percentage of overnights the child spends with the other 
parent. The smaller number is then subtracted from the larger number 
to arrive at the child support amount. The parent with the larger amount 
would pay the other parent the difference between the two amounts.50

Figure 3

Illustration of the Cross-Credit Adjustment

Line Parent A Parent B Combined

1 Monthly net income $4,000 $3,000 $7,000

2 Percentage share of income    57%  43% 100%

3 Basic obligation for 1 child (from Illinois Schedule) $1,136

4 Shared-care enhanced child support obligation  
(Line 3 multiplied by 150%)

$1,704

5 Each parent’s share (Line 2 × Line 4) $971 $733

6 Overnights with each parent (must total 365) 146 219 365

7 Percentage time with each parent (Line 6 divided by 365) 40% 60% 100%

8 Each parent’s obligation (for Parent A,  
Parent A’s line 5 × Parent’s B Line 7;  
For Parent B, Parent B’s line 5 × Parent’s A Line 7)

$583 $293

9 Shared custody obligation (subtract smaller from larger 
on Line 8)

$290

48. E.g., id.; 750 ILL. COMP. STAT. ANN. 5/505(a)(3.8).
49. See N.D. ADMIN. CODE 75-02-04.1-08.1; OKLA. STAT. tit. 43, § 118E(D)(2)(a)–(b) 

(2020).
50. For example, see Valdes v. Valdes, 154 So. 3d 1165, 1166–67 (Fla. Dist. Ct. App. 2015).
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(An alternate way to make this calculation is to multiply each parent’s 
enhanced shared-care child support amount by that parent’s percentage of 
overnights, and then to subtract that amount from the enhanced shared-
care child support amount to arrive at the amount each parent owes the 
other parent. Then the lower amount would be subtracted from the higher 
amount to arrive at the child support obligation.) Under this approach, if 
the shared-care child support amount is greater than the amount that would 
have resulted from a sole custody award, the parent normally pays the 
smaller amount.51

All states using a cross-credit approach set a certain timesharing 
threshold for its use. States do not agree regarding the appropriate 
threshold. Alaska and Vermont have chosen 30% of overnights, the District 
of Columbia has chosen 35%, and Illinois utilizes 40%.52 The cross-credit 
approach is commonly used with an income shares approach, although a 
few states with percentage-of-obligor income guidelines (such as Alaska 
and Wisconsin) also use it.53

There are some strengths and weaknesses to the cross-credit with 
multiplier approach. The major strengths of a cross-credit formula are that 
it has been used for decades by many states and is easily explainable. 
The rst weakness is that the child support is not reduced until the 
parenting-time level reaches the threshold. Once the parenting time 
reaches the threshold, child support frequently goes down substantially 
as parenting-time levels increase above the threshold. This creates a cliff 
effect. (This is evident in Figure 2.) Small variations in parenting time can 
result in substantial changes in child support. When there is a cliff effect, 
particularly a large cliff effect, there is a concern that the child support 
recipient may oppose the obligor’s parenting time meeting the amount 
of timesharing required for the adjustment, while the obligor might want 
to meet that threshold. The result can be more litigation over parenting 
time.54 Some commentators have questioned whether this is a signi cant 

51. E.g., COLO. REV. STAT. § 14-10-115(8)(b).
52. See ALASKA R. CIV. P. 90.3(b), (f)(1), https://public.courts.alaska.gov/web/rules/docs/

civ.pdf#page=124; D.C. CODE § 16-916.01(q)(1); VT. STAT. ANN. tit. 15, § 657(a) (2020); 750 
ILL. COMP. STAT. ANN. 5/505(a)(3.8) (West 2020).

53. See ALASKA R. CIV. P. 90.3(a), (b), https://public.courts.alaska.gov/web/rules/docs/civ.
pdf#page=124; WIS. ADMIN. CODE DCF §§ 150.03(1), 150.04(2), https://docs.legis.wisconsin.
gov/code/admin_code/dcf/101_199/150.

54. In 2016, the committee reviewing the Minnesota approach stated that one primary goal 
was to adopt a new approach that did not have a signi cant cliff effect. See MINN. DEP’T OF HUM. 
SERV. CHILD SUPPORT DIV., CHILD SUPPORT WORK GROUP FINAL REPORT 3, 10–11 (2016), https://
mn.gov/dhs/assets/child_support_work_group_2016_tcm1053-166182.pdf.
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problem;55 also, some parents may not be familiar with the law or may 
misunderstand it.

The second perceived weakness of this cross-credit approach is that it 
can result in the greater-time parent paying child support to the lesser-time 
parent if the lesser-time parent’s income is substantially less than that of 
the other parent. While such a result is controversial in some states, it is 
perceived to be a desirable outcome in some other states.

2. MATHEMATICAL VARIATIONS TO THE CROSS-CREDIT FORMULA

There are at least two mathematical variations of the cross-credit 
formula. One variation is used by Michigan and Minnesota.56 The other 
variation is used by Oregon.57 The mathematical structure of these two 
formulas is rooted in the cross-credit formula, but they do not require a 
timesharing threshold for their application. These approaches have also 
been called “advanced math” or “non-linear” formulas because they are 
complicated mathematical formulas with exponential functions. The 
use of an exponential function allows the dollar reduction of the child 
support order for more overnights to increase gradually, rather than have 
a cliff effect. Figure 4 shows the formulas of these three states. Figure 5 
compares the order amounts for the same case scenario shown in Figure 
2 (the father is the lesser-time obligor parent with a net monthly income 
of $4,000 and the mother’s net monthly income is $3,000). That is, the 
Michigan, Minnesota, and Oregon formulas (and a cross-credit formula 
with a threshold of 92 overnights) are applied on top of the Illinois 
child support guidelines schedule for comparison purposes to illustrate 
the impact of the timesharing formula, rather than the guideline support 
amount differences among states.

55. See generally Bruce Smyth & Bryan Rogers, Strategic Bargaining over Child Support 
and Parenting Time: A Critical Review of the Literature, 25 AUSTL. J. FAM. L. 210 (2011).

56. See MINN. STAT. § 518A.36(2)(b) (2020); MICH. STATE CT. ADMIN. OFF., FRIEND OF 
THE CT. BUREAU, 2017 MICHIGAN CHILD SUPPORT FORMULA MANUAL § 3.03 (2017), https://
courts.michigan.gov/Administration/SCAO/Resources/Documents/Publications/Manuals/
focb/2017MCSF.pdf.

57. OR. ADMIN. R. § 137-050-0730(6)-(7) (2020), https://oregon.public.law/rules/
oar_137-050-0730.
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Figure 4

Formulas of States That Have Modified the Cross-Credit Approach

Formula

Michigan58 [(Ao)2.5 × (Bs) – (Bo)2.5 × (As)]/[(Ao)2.5 + (Bo)2.5]

Ao Approximate percentage of overnights the children  
will likely spend with parent A annually

Bo Approximate percentage of overnights the children  
will likely spend with parent B annually

As Parent A’s base support obligation

Bs Parent B’s base support obligation

Minnesota59 [(Ao)3 × (Bs) – (Bo)3 × (As)]/[(Ao)3 + (Bo)3]

Same key as Michigan

Oregon60 Credit percentage = 1/(1 + e^(–7.14 × ((overnights/365) – 0.5))) –  
2.74% + (2 × 2.74% × (overnights/365))

58. See 2017 MICHIGAN CHILD SUPPORT FORMULA MANUAL, supra note 56, § 3.03(A)(2).
59. MINN. STAT. § 518A.36(2)(b).
60. OR. ADMIN. R. § 137-050-0730(6).
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Figure 5

Comparison of Modified Cross-Credit Formulas
(Case Scenario: Income shares calculation using the Illinois income shares Schedule for one child 

where the lesser-time parent’s net income = $4,000 per month and the greater-time parent’s 
net income = $3,000 per month.)

As shown in Figure 4, the elements of the Michigan and Minnesota 
formulas are similar to the cross-credit formula in that both consider each 
parent’s share of the basic obligation and weight it by the percentage of time 
the child is with the other parent. The difference is neither the Michigan 
timesharing adjustment nor the Minnesota timesharing adjustment applies 
a multiplier to the basic obligation. Instead, both states make an exponential 
function of the percentage of time: Michigan takes it to the 2.5 power 
and Minnesota takes it to the third power, which essentially cubes it. This 
causes the timesharing formula to start off with small adjustments when 
the lesser-time parent has few overnights and increases the adjustment as 
the parents move toward almost equal custody.

Figure 5 shows signi  cant differences in support amounts in the four 
timesharing formulas when the lesser-time parent has few overnights, but 
the differences in the order amounts produced by the different timesharing 
formulas narrow as the lesser-time parent’s time with the child approaches 
almost equal physical custody. When the lesser-time parent has the child 
for 40% of the time, the order amount would be $292 per month under 
the cross-credit formula with a 150% multiplier, $347 per month under 
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the Michigan timesharing formula, $389 per month under the Minnesota 
timesharing formula, and $282 per month under the Oregon timesharing 
formula. (The reader should keep in mind that the timesharing formulas 
are applied to the Illinois schedule to not confound differences among the 
timesharing formulas with differences with state child support schedules.) 
Figure 5 also shows that the Michigan timesharing adjustment produces 
a larger reduction than the Minnesota timesharing adjustment. In other 
words, the higher the exponential power used in the formula, the smaller 
the reduction.

The Oregon formula produces the greatest adjustment at low levels 
of timesharing. The Oregon formula was developed by a mathematics 
professor to yield gradual changes when the lesser-time parent had little 
time with the child and larger changes when the lesser-time parent has 
almost equal custody, and it was also designed to track what a cross-credit 
formula with a 1.5 multiplier would yield at almost equal custody.61 For ease 
of use, Oregon has developed a lookup table of overnights and percentage 
adjustments from its formula as well as an automated calculator.62 An 
excerpt of the Oregon lookup table is shown in Table 1.

Table 1

Excerpt of the Oregon Lookup Table63

Overnights Credit % Overnights Credit % Overnights Credit % Overnights Credit %

0 0.00% 36 3.19% 72 8.67% 108 17.77%

1 0.07% 37 3.30% 73 8.87% 109 18.09%

2 0.14% 38 3.42% 74 9.07% 110 18.41%

3 0.21% 39 3.54% 75 9.27% 111 18.73%

4 0.28% 40 3.66% 76 9.48% 112 19.06%

5 0.35% 41 3.78% 77 9.68% 113 19.39%

6 0.42% 42 3.91% 78 9.90% 114 19.72%

7 0.49% 43 4.04% 79 10.11% 115 20.06%

61. OR. CHILD SUPPORT PROGRAM GUIDELINES ADVISORY COMM., 2011–12 CHILD SUPPORT 
GUIDELINES REVIEW: GUIDELINES ADVISORY COMM. REPORT AND RECOMMENDATIONS 19–21, 19 n.6 
(2012), https://justice.oregon.gov/child-support/pdf/guidelines_advisory_committee_report_and_
recommendations_2011-12.pdf.

62. See Parenting Time Calculator, OREGON DEP’T OF JUST., CHILD SUPPORT, https://justice.
oregon.gov/calculator/parenting_time/ (last visited Oct. 31, 2020).

63. OR. ADMIN. R. 137-050-0730(6), tbl. (2020), https://justice.oregon.gov/child-support/
pdf/137-050-0730.pdf.
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Overnights Credit % Overnights Credit % Overnights Credit % Overnights Credit %

8 0.57% 44 4.16% 80 10.33% 116 20.40%

9 0.65% 45 4.30% 81 10.55% 117 20.75%

10 0.72% 46 4.43% 82 10.77% 118 21.10%

11 0.80% 47 4.56% 83 11.00% 119 21.45%

12 0.88% 48 4.70% 84 11.23% 120 21.81%

13 0.96% 49 4.84% 85 11.47% 121 22.17%

14 1.04% 50 4.98% 86 11.70% 122 22.54%

15 1.13% 51 5.12% 87 11.94% 123 22.90%

16 1.21% 52 5.27% 88 12.19% 124 23.27%

17 1.29% 53 5.41% 89 12.43% 125 23.65%

18 1.38% 54 5.56% 90 12.68% 126 24.03%

19 1.47% 55 5.71% 91 12.94% 127 24.41%

20 1.56% 56 5.87% 92 13.19% 128 24.80%

21 1.65% 57 6.02% 93 13.45% 129 25.19%

22 1.74% 58 6.18% 94 13.72% 130 25.58%

23 1.84% 59 6.34% 95 13.98% 131 25.98%

24 1.93% 60 6.51% 96 14.25% 132 26.38%

25 2.03% 61 6.67% 97 14.53% 133 26.78%

26 2.12% 62 6.84% 98 14.80% 134 27.19%

27 2.22% 63 7.01% 99 15.08% 135 27.60%

28 2.32% 64 7.19% 100 15.37% 136 28.01%

29 2.43% 65 7.36% 101 15.66% 137 28.43%

30 2.53% 66 7.54% 102 15.95% 138 28.85%

31 2.64% 67 7.72% 103 16.24% 139 29.27%

32 2.74% 68 7.91% 104 16.54% 140 29.70%

33 2.85% 69 8.09% 105 16.84% 141 30.13%

…. …. … … … … … …

The major advantages to the mathematical variations of the cross-credit 
formulas are that they produce gradual reductions to the child support 
order as overnights increase (no cliff effect), they recognize that the rate 
of reduction should be less when there is little timesharing and more when 
there is greater timesharing, and they do not require a timesharing threshold. 
The disadvantages are that the formulas are not easily explainable, they 
cannot be calculated manually, and they can produce an adjustment at a very 
low number of overnights. The adjustment for a low number of overnights is 
a concern to policymakers who believe that the parent with more overnights 
does not incur a reduction in child-rearing expenditures until the child 
spends a substantial number of overnights with the other parent.
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3. VARIABLE EXPENSES AND FIXED, DUPLICATED, AND  
NONDUPLICATED EXPENSES

A few states (e.g., Arizona, Indiana, Missouri, and New Jersey) premise 
their parenting-time adjustments on expenses of children grouped into 
three categories: variable expenses (which travel with the child, such as 
food), duplicated xed expenses incurred by both parents (such as the 
cost of housing), and nonduplicated xed expenses (such as clothing).64 
Although this is the premise underlying the parenting-time formulas in 
these states, the premise is not always evident because each of these states 
(except New Jersey) has converted the formula to a sliding-scale lookup 
table. Nonetheless, Indiana, Missouri, and New Jersey speci cally discuss 
the foundation of this adjustment in their guidelines.65

Indiana, Missouri, and New Jersey have not changed their underlying 
assumptions. Indiana assumes 35% of child-rearing costs are variable, 
Missouri assumes 38% are variable, and New Jersey assumes 37% are 
variable.66 Another difference between the timesharing adjustments in 
these states is that all require a different minimum amount of overnights 
for an adjustment: Arizona requires at least four parenting-time days per 
year, Indiana generally requires at least 52 overnights per year, Missouri 
requires at least 36 overnights per year, and New Jersey generally does 
not specify a number of overnights for its adjustment for overnights not 
exceeding two or more per week.67

At low levels of obligor parenting time, such timesharing adjustments 
try to give the obligor credit for variable expenses only. At higher levels 
of parenting time, the obligor is also given credit for duplicated xed 
expenses.68 For example, New Jersey begins to include adjustments for 

64. VENOHR, PARENTING-TIME EXPENSE ADJUSTMENT, supra note 18, at 10–11. Arizona has 
changed its shared-parenting adjustment over the years such that it no longer obviously links to 
the concept of variable, duplicated xed, unduplicated, and xed child-rearing expenses.

65. See IND. CT. CHILD SUPPORT RULES & GUIDELINES, GUIDELINE 6 cmt., https://www.
in.gov/judiciary/rules/child_support/#g6 [hereinafter IND. CT. GUIDELINE 6 cmt.]; Directions, 
Mo. Child Support Forms, supra note 45, at 14, Assumption 12; N.J. CT. R. app. IX-A § 13(a), 
14(g) (2020), https://njcourts.gov/attorneys/assets/rules/app9a.pdf.

66. See IND. CT. GUIDELINE 6 cmt., supra note 65; Directions, Mo. Child Support Forms, 
supra note 45, at 14, Assumption 12; N.J. CT. R. app. IX-A § 13(a)(3), 14(g)(1).

67. See ARIZ. CHILD SUPPORT GUIDELINES § 11 (July 1, 2015), http://www.azcourts.gov/
Portals/31/Child%20Support/2015CSGuidelinesRED.pdf; IND. CT. GUIDELINE 6 cmt., supra 
note 65; Directions, Mo. Child Support Forms, supra note 45, at 14, Assumption 12; N.J. CT. 
R. app. IX-A § 13.

68. For a more lengthy discussion of these schedules, see VENOHR, PARENTING-TIME 
EXPENSE ADJUSTMENT, supra note 18, at 10–11.
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duplicated xed expenses when the lesser-time parent has at least two 
overnights per week (28% timesharing).69

There is a dearth of research con rming whether a particular expense 
is variable, duplicated xed, or nonduplicated xed. However, most states 
assume housing expenses, which is the largest expenditure category, 
are a duplicated xed expense. States are mixed on their treatment 
of transportation expenses, which are the second-largest category of 
expenses. Depending on the state, some or all transportation expenses are 
considered variable expenses.70 Food is normally considered a variable 
expense. Other categories of expenses, such as clothing, entertainment, 
and personal items, are less clear in their categorization. Yet these expenses 
comprise smaller shares of total child-rearing expenditures. A 2000 survey 
of parental expenditures regarding the living expenses of college students 
explored the classi cation of variable/duplicated xed/nonduplicated xed 
expenses and found con icts with state assumptions.71 For example, many 
of the college students recalled that their nonresidential father purchased 
clothing for them,72 while clothing is typically deemed a nonduplicated 

xed expense (hence, only incurred by one parent) in the states using this 
classi cation.

Figure 6 compares the parenting-time formulas for Arizona, Indiana, 
Missouri, and New Jersey using the same case scenario considered in 
Figures 2 and 5 (the father is the lesser-time obligor parent with a net 
monthly income of $4,000 and the mother’s net monthly income is 
$3,000) and applying each of the state’s timesharing formulas to the 
Illinois income shares child support schedule. When the lesser-time parent 
has 40% timesharing, the order amount would be $300 per month under 
the Arizona timesharing formula, $272 per month under the Indiana 
timesharing formula, $342 per month under the Missouri timesharing 
formula, and $333 per month under the New Jersey timesharing formula.

69. See N.J. CT. R. app. IX-A § 13(a), 14(c)(2).
70. For example, New Jersey considers the cost of the child’s transportation to be a variable 

expense, while Indiana considers only some of the transportation expenses. Compare N.J. CT. 
R. app. IX-A § 13(a)(2), with IND. CT. GUIDELINE 6 cmt., supra note 65.

71. See William V. Fabricius & Sanford L. Braver, Non-Child Support Expenditures on 
Children by Nonresidential Divorced Fathers: Results of a Study, 41 FAM. CT. REV. 321 (2003).

72. Id. at 327.
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The Arizona parenting-time formula, which is shown in Table 2,73 
consists of 13 intervals. The wide range of overnights within an interval 
(e.g., a 16.1% adjustment for 88 to 115 overnights) causes the downward 
staircase effect (i.e., notches) of the Arizona timesharing formula as the 
lesser-time parent has more time with the child. As observed in Figure 
6, the Missouri parenting-time formula also has a downward staircase 
effect, but because it considers more and narrower timesharing intervals 
(18 intervals instead of 13 intervals like Arizona does),74 the notches under 
the Missouri parenting-time formula are not as dramatic as those under the 
Arizona parenting-time formula.

The strengths of the variable/duplicated xed/nonduplicated xed 
timesharing premise are that it has a theoretical basis, can adjust for low 
levels of timesharing, and can be structured not to have a cliff effect. The 
weaknesses include the lack of empirical evidence on whether families 
actually organize their child-rearing expenditures this way and what the 
levels for each category of expense are, as well as the lack of clarity 
regarding at what timesharing threshold parents should move from sharing 
of variable expenses only to sharing of variable expenses and duplicated 

xed expenses.

73. This is Parenting Time Table A from the Arizona Child Support Guidelines. The 
Guidelines also provide a Parenting Time Table B to be used when some child-rearing expenses 
are not substantially or equally shared in each household. ARIZ. CHILD SUPPORT GUIDELINES § 11 
(Apr. 1, 2018), http://www.azcourts.gov/Portals/34/Forms/FamilyLaw/AOCDRS10H2018.pdf 
(depicting Parenting Time Tables A and B). Parenting Time Table B is rarely used, and there is 
a suggestion to eliminate it.

74. See Directions, Mo. Child Support Forms, supra note 45, at 8, Line 11 Direction.
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Figure 6

Comparison of Variable, Duplicated Fixed, and 
Nonduplicated Fixed Formulas

(Case Scenario: Income shares calculation using the Illinois income shares schedule for one child 
where the lesser-time parent’s net income = $4,000 per month and the greater-time parent’s 

net income = $3,000 per month.)
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Table 2

Arizona’s Parenting Time Table A75

Number of Parenting-Time Days Adjustment Percentage

0–3 0

4–20 .012

21–38 .031

39–57 .050

58–72 .085

73–87 .105

88–115 .161

116–129 .195

130–142 .253

143–152 .307

153–162 .362

163–172 .422

173–182 .486

4. OTHER FORMULAS

Some states have established a sliding scale for the reduction of child 
support once the level of access reaches a certain level. For example, the 
Iowa guidelines provide that an obligor’s obligation is to be reduced by 
15% for 128 to 147 nights, 20% for 148 to 166 nights, and 25% for more 
than 167 nights (but less than equal physical custody).76 Iowa also provides 
that a cross-credit formula with a 150% multiplier should be applied when 
there is equal physical custody.77 Other states with sliding scales are 
Delaware and Kansas.78 The lowest adjustment percentage is 10% and the 
highest is 30% in these sliding-scale formulas. Pennsylvania and North 
Dakota essentially provide a formulaic version of the sliding scale that 
allows the percentage reduction to vary from 10–20% in Pennsylvania 
and 9–16% in North Dakota.79 Ohio simply provides an adjustment of 

75. ARIZ. CHILD SUPPORT GUIDELINES § 11, supra note 73.
76. See IOWA CT. R. 9.9 (2020).
77. See id. R. 9.14(3).
78. See FAMILY COURT OF THE STATE OF DEL., DEL. CHILD SUPPORT FORMULA, EVALUATION 

AND UPDATE 43–44 (2018), https://courts.delaware.gov/forms/download.aspx?id=39228; KAN. 
CHILD SUPPORT GUIDELINES, § IV.E.2.b (2020), https://www.kscourts.org/KSCourts/media/
KsCourts/Child%20Support%20Guidelines/KSCSG-2020withoutmarkup.pdf.

79. PA. R. CIV. P. 1910.16-4(c)(1)–(2) (2020); N.D. ADMIN. CODE 75-02-04.1-08.1 (2020).
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10% for 90 or more overnights per year.80 These percentage adjustments 
may be loosely linked to the concept such as variable/duplicated xed/
nonduplicated xed child-rearing expenses, but this is not clearly stated 
in the guidelines.

Utah reduces its basic guidelines calculation by a factor of 0.27% 
for every overnight over 110 but not greater than 131 overnights.81 For 
overnights exceeding 131, Utah provides a deduction factor of 0.84% 
for each overnight.82 The 0.27% is the ratio of 100% divided by 365 
overnights; hence, it is a per diem approach. It is not clear what the basis of 
the 0.84% is or why Utah set the threshold at 110 overnights. The Tennessee 
timesharing adjustment is also essentially a per diem adjustment. The 
Tennessee adjustment has a timesharing threshold of 92 overnights and is 
designed to result in an award of no support at 182.5 overnights when the 
parents have equal incomes.83

To that end, the Tennessee adjustment factor for 92 overnights or more 
is the number of overnights multiplied by .0109589 (which is 2/182.5: that 
is, 92 overnights is a quarter of the year and 182.5 is half the year, so the 
timesharing formula contains percentages needed to result in a zero order 
at 50%/50% timesharing).

Figure 7 illustrates the impact of these different approaches by comparing 
the order amounts under the Iowa, Pennsylvania, Tennessee, and Utah 
timesharing formulas applied to the same case scenario considered in 
earlier gures (the father is the lesser-time obligor parent with a net monthly 
income of $4,000 and the mother’s net monthly income is $3,000), using 
the Illinois income shares child support schedule. When the lesser-time 
parent has the child 40% of the time, the order amount would be $479 per 
month under the Iowa timesharing formula, $536 under the Pennsylvania 
timesharing formula, $357 per month under the Tennessee timesharing 
formula, and $432 per month under the Utah timesharing formula. Figure 
7 shows that a sliding-scale percentage such as the Iowa timesharing 
formula and Pennsylvania’s timesharing formula produces cliff effects at 
each timesharing interval (128, 148, and 167 overnights in Iowa) or when 
the timesharing threshold is met (40% timesharing in Pennsylvania). In 
contrast, the per diem approaches used by Tennessee and Utah produce 
more gradual changes in the order amount as the child’s time with the 
lesser-time parent increases.

80. OHIO REV. CODE ANN. § 3119.051(a) (LexisNexis 2020).
81. UTAH CODE ANN. § 78B-12-208(3)(a) (LexisNexis 2020).
82. Id. § 78B-12-208(3)(b).
83. TENN. COMP. R. & REGS. § 1240-02-04-.04(7)(h)(2), (4)(i).
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Figure 7

Comparison of Other Formulas
(Case Scenario: Income shares calculation using the Illinois income shares schedule for one child 

where the lesser-time parent’s net income = $4,000 per month and the greater-time parent’s 
net income = $3,000 per month.)

The strength of the sliding scale and per diem timesharing adjustments 
is that they are simple. The weaknesses are that the adjustment thresholds 
can still result in cliff effects and the percentage adjustments can appear 
arbitrary.

5. SUMMARY OF TIMESHARING ADJUSTMENTS FOR WHEN LESSER-TIME PARENT 
HAS MORE INCOME

Many states have adopted formulas for reducing child support based on 
the obligor’s parenting time. In these states, the criteria for applying the 
adjustment, the adjustment formulas, and formula parameters vary widely. 
Only the cross-credit with a 150 multiplier is used by more than two 
states. Due to these large variations, state timesharing formulas produce 
very different order amounts even when the same child support schedule 
is used. This is illustrated by Figure 8, which compares the 12 different 
timesharing formulas graphed earlier using the same case scenario (the 
monthly income of the lesser-time parent is $4,000 and the monthly 
income of the other parent is $3,000) and the Illinois income shares child 
support guidelines schedule, and assumes that the lesser-time parent cares 
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for the child 40% of the time. It shows the monthly order ranges from $272 
per month using the Indiana timesharing formula to $536 per month using 
the Pennsylvania timesharing formula. In contrast, the sole custody order 
for this case in Illinois is $649 per month.

Figure 8

Comparison of the 12 Formulas When Lesser-Time Parent  
Has Child 40% of Time

(Case Scenario: Income shares calculation using the Illinois schedule for one child  
where the lesser-time parent’s net income = $4,000 per month and the greater-time parent’s  

net income = $3,000 per month.)

The information presented in Figure 8 should not be used to rank which 
state timesharing formulas produce more or less support orders. As is seen 
in the next section, the rankings vary with the circumstances of the case 
scenario being considered.

III. Calculating the Child Support Order When Both Parents 
Have Equal Physical Custody

Most formulas used for the scenario where the lesser-time parent has 
more income and substantial access apply when both parents have equal 
physical custody. However, a few states with parenting-time adjustment 
formulas for substantial access have decided to use a different approach 
when parents have equal physical custody. Most states with a different 
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formula rely on the sliding-scale formula or the variable/duplicated 
xed/nonduplicated xed formula. These states also need to clarify what 

constitutes “equal physical custody.” For example, would an arrangement 
of 45%/55% parenting time constitute equal physical custody?84

Some have argued that there should not be a child support obligation 
if there is equal physical custody. For example, in Western Europe, some 
countries abate child support when there is equal physical custody.85 This 
approach is generally not accepted in the United States, at least when the 
parents have different incomes.

In most states, including all states using the cross-credit formula at 
lower levels of timesharing, the parenting-time adjustment approach to 
substantial access also applies to equal physical custody. Pursuant to 
the cross-credit approach discussed above, when there is equal physical 
custody, the higher-income parent would pay some child support to the 
other.86 However, if both parents have equal incomes, no child support 
would be due.87 The modi cations to the cross-credit adopted in Oregon, 
Michigan, and Minnesota also result in no child support when there are 
equal physical custody and equal incomes.88

Not all states agree that when there are equal joint physical custody and 
equal income, no child support should be due. For example, in some of the 
states that reduce child support using the concept of variable/duplicated 

xed/nonduplicated xed expenses, such as Indiana and New Jersey, there 
is an assumption that, even with equal physical custody and equal incomes, 
one parent may be paying the nonduplicated xed expenses relating to the 
child, so some child support should be due.89 Some states with a sliding-
scale percentage or a percentage formula, such as Pennsylvania, also do 
not produce a zero order when there are equal physical custody and equal 
income. Also, in some of these states, such as Iowa90 and North Dakota,91 
there is a different formula for equal physical custody.

Figure 9 compares the results of the 12 parenting-time adjustment 
formulas applied to an equal physical custody situation and the Illinois 

84. E.g., Bluestein v. Bluestein, 345 P.3d 1044 (Nev. 2015) (joint physical custody exists 
where both parents have physical custody of the child at least 40% of the time).

85. See generally Christine Skinner & Jacqueline Davidson, Recent Trends in Child 
Maintenance Schemes in 14 Countries, 23. INT. J. LAW, POL’Y & FAM. 25, 43–44 (2009).

86. See VENOHR, PARENTING-TIME EXPENSE ADJUSTMENT, supra note 18, at 17.
87. Id. at 15.
88. Id.
89. Id. at 10–12.
90. See IOWA CT. R. 9.14(3).
91. Compare N.D. ADMIN. CODE 75-02-04.1-08.1 (2020), with N.D. ADMIN. CODE 75-02-

04.1-08.2 (2020).
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income shares child support schedule. It considers two scenarios. The rst 
scenario is the same scenario that has been considered in previous gures: 
There is one child, the father has a net income of $4,000 per month, and 
the mother has a net income of $3,000 per month. The rst scenario reveals 
a wide variation in the results of the parenting-time formulas with the 
exceptions of the mathematical modi cations of the cross-credit formula 
used by Michigan, Minnesota, and Oregon. Each of these mathematical 
formulas yields an order of $81 per month because of the similarities in 
their mathematical calculation. The parenting-time formulas of the other 
states all yield greater amounts. The states using the variable/duplicated 

xed/nonduplicated xed concept (with the exception of Arizona) and the 
percentage adjustment at equal physical custody (e.g., Pennsylvania) and 
Tennessee’s per diem approach yield considerably higher amounts.

In the second scenario, there is still one child, but the parents have equal 
incomes: Each parent has a net income of $4,000 per month. Figure 9 
shows 7 of the 12 timesharing formulas considered produce a zero order 
when there are equal physical custody and equal income. This includes the 
cross-credit formula with 150% multiplier, the mathematical modi cations 
of the cross-credit approach (the Michigan, Minnesota, and Oregon 
parenting-time formulas), the Arizona formula (which has modi ed its 
variable/duplicated xed/nonduplicated xed premise to produce a zero 
order when there are equal physical custody and equal incomes), the 
Tennessee parenting-time formula (which is a per diem approach), and the 
Iowa parenting-time formula (which provides for a cross-credit with 150% 
multiplier at equal physical custody). While the Utah timesharing formula 
comes close to zero for the equal physical custody and equal income with 
a three-dollar-per-month order, the state parenting-time formulas using the 
pure variable/duplicated xed/nonduplicated xed concept do not because 
there is always one parent who incurs some nonduplicated xed expenses. 
New Jersey assumes that the parent incurring the xed expenses in equal 
physical custody is the parent with whom the child resides mostly when 
attending school.

The comparisons in Figure 9 should not be used to draw the conclusion 
that there are substantial orders for all cases involving equal physical 
custody and equal incomes. It is not uncommon for parties with almost 
equal physical custody and almost equal incomes to agree upon a zero 
order.
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Figure 9

Comparison of the 12 Formulas When There Is Equal Timesharing
(Case Scenarios: Income shares calculation using the Illinois income shares child support schedule  

for one child: In the scenario where the father has more income, his net income is $4,000 per month  
and the mother’s income is $3,000 per month; and in the scenario where the parents have  

equal incomes, both parents have net incomes of $4,000 per month.)

IV. Calculating the Child Support Order When the Lesser-Time 
Parent Has a Lower Income Than the Other Parent

A. Formulas
It is normally assumed that the lesser-time parent will pay support to 

the greater-time parent. One reason for this is that it was assumed that the 
income of the lesser-time parent would be greater than that of the other 
parent.92 Should this rule extend to situations where the income of the 
lesser-time parent is less than that of the other parent? The underlying 
premise of the income shares model is that both parents should contribute 

nancially toward the cost of raising their child in proportion to their 
share of the parents’ combined income. For example, in a Colorado case, 

92. See Dudgeon v. Dudgeon, 318 S.W.3d 106, 111 (Ky. Ct. App. 2010).
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the lesser-time parent with a monthly income of $2,000 was ordered to 
pay child support to the greater-time parent, who had a monthly income 
of $19,500.93 In many such cases, the standard of living of the lower-
income parent would be lower than that of the other parent, even before 
the income transfer required by a child support obligation.94 Still, creating 
a special rule for a situation when the lesser-time parent has a lower 
income than the other parent would be inconsistent with the cross-credit 
formula, which essentially calculates a theoretical order for each parent, 
weights each parent’s theoretical order by the child’s time with the other 
parent, and provides that the parent with the larger amount owes the other 
parent the difference.95 In other words, the cross-credit formula is just a 
mathematical calculation indifferent to which parent pays support in these 
circumstances. It is just where the numbers land.

Figure 10 compares some parenting-time formulas shown earlier for 
a scenario where the father is the lesser-time parent with a net income of 
$4,000 per month and the mother’s net income is $5,000 per month. There 
is one child and the Illinois child support schedule is applied to each state’s 
timesharing formula. Figure 10 shows that four of the six timesharing 
formulas result in the mother owing the father child support for this case 
scenario, even when the father is the lesser-time parent with substantial 
access. The obligated parent ips from the father to the mother at 45% 
timesharing under the cross-credit formula with the 150% multiplier, 46% 
timesharing under the Tennessee timesharing formula, 47% timesharing 
under the Oregon timesharing formula, and 50% timesharing under the 
Indiana timesharing formula. Although not shown, it would also ip for 
the Michigan and Minnesota timesharing formulas. In other words, it 
will ip using the cross-credit formula and mathematical modi cations 
to the cross-credit formula. Tennessee uses a per diem formula, which 
will generally ip depending on the parameters. Sliding-scale percentages 
and formulas, such as what Pennsylvania uses, will not ip. Whether the 
variable/duplicated xed/nonduplicated xed formulas ip depends on 
the parameters. As shown in Figure 10, the Indiana timesharing formula, 
which is based on the variable/duplicated xed/non-duplicated xed 
concept, ipped, while Missouri’s version of the concept did not for this 
particular scenario.

93. See Marriage of Antuna, 8 P.3d 589, 596–97 (Colo. App. 2000).
94. See generally J. Thomas Oldham, The Appropriate Child Support Award When the 

Noncustodial Parent Earns Less Than the Custodial Parent, 31 HOUS. L. REV. 585 (1994).
95. See supra text accompanying notes 46–53.
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Figure 10

Comparison of Selected Formulas When Lesser-Time Parent 
Has Lower Income

(Case Scenario: Income shares calculation using the Illinois income shares schedule for one child 
where the father/lesser-time parent’s net income = $4,000 per month and the 

mother/greater-time parent’s net income = $5,000 per month.)

At 50% timesharing for this scenario, the cross-credit formula with a 
150% multiplier would result in the mother owing the father $113 per 
month, the Oregon timesharing formula would result in the mother owing 
the father $75 per month, the Tennessee timesharing formula would result 
in the mother owing the father $150 per month, the Indiana timesharing 
formula would result in the mother owing the father $2 per month, the 
Pennsylvania timesharing formula would result in the father owing the 
mother $331 per month, and the Missouri timesharing formula would 
result in the father owing the mother $141 per month. Missouri, however, 
does indicate a guidelines deviation could be granted for this circumstance.

The reader should note that although Figure 10 shows four of the six 
state timesharing formulas  ip which parent is obligated to pay support, 
the outcome will differ depending on the circumstances of the case. The 
 ipping could occur at a lower level of timesharing if the lesser-time 

parent has signi  cantly lower income relative to the other parent. Further, 
a guidelines deviation may be granted for this circumstance.
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A few states have adopted an absolute rule or have case law that if 
a greater-time parent has the child for more than a speci ed number of 
overnights, that parent cannot be ordered to pay child support.96 Other 
states have adopted a presumption that the obligated parent should have a 
reduction in child support once the number of overnights exceed a certain 
number.97

B. Case Law
Because courts may deviate from the guidelines when appropriate or 

just or in the best interest of the child, case law often informs the treatment 
of shared-parenting situations. Perhaps the most challenging cases of this 
type involve situations where the greater-time parent has a high income 
and the other parent has substantial access and a low income. For example, 
in a recent Illinois case, the father’s net monthly income was almost 
$21,000 and the mother’s net monthly income was $929.98 The mother had 
substantial access, but less than 50% of all overnights.99 Over the father’s 
objection, the appellate court af rmed the trial court’s order that the father 
had to pay monthly child support of $3,990.100

In a similar case, a New York court ruled that New York law did not 
give a New York court the power to order the custodial parent to pay 
child support, even when the greater-time parent was wealthy and the 
other parent had limited resources and substantial access.101 In contrast, 
the Pennsylvania Supreme Court reversed the denial of a child support 
award against a greater-time parent when the greater-time parent had a 
substantially higher income than the other parent and the other parent had 
contact for about 27% of the year.102 The Illinois Supreme Court has also 
af rmed an order nding the court had authority to require the greater-time 
parent to pay child support to the other parent, who had “nearly equal” 
time with one of the children but less-frequent contact with the other child, 
when the lesser-time parent’s income was much lower than that of the 

96. See State Dep’t of Hum. Servs. v. Coldwater, 364 P.3d 672 (Okla. Civ. App. 2015) (noting 
that the Oklahoma limit is 205 or more overnights).

97. See PA. R. CIV. P. § 1910.16-4(c) (2020).
98. See McClure v. Haisha, 51 N.E.3d 831, 832, 833 (Ill. App. Ct. 2016).
99. Id. at 833.
100. Id. at 835–39.
101. See Rubin v. Salla, 964 N.Y.S.2d 41, 52 (App. Div. 2013) (Acosta, J., dissenting in part) 

(noting that the father, who had custody for 56% of overnights, had about $20 million in assets).
102. See Colonna v. Colonna, 855 A.2d 648, 651–52 (Pa. 2004). The case was remanded for 

further proceedings. Id.
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greater-time parent.103 In both of these cases, the Pennsylvania and Illinois 
supreme courts were generally supportive of requiring the greater-time 
parent to pay child support when the greater-time parent’s income was 
signi cantly higher than that of the other parent.

A recent Texas case presented a similar issue. Texas relies on a 
percentage-of-obligor income guideline formula.104 While the statute 
is not totally clear, it has been assumed by lawyers and judges that the 
guideline is to be applied to the income of the lesser-time parent. (Of 
course, the court can deviate from this presumptive amount if there is a 
reason to deviate.)105 In this particular case, the parents were granted joint 
legal custody.106 The father (who had a signi cantly higher income than 
the mother) was granted more than 70% of all overnights.107 To calculate 
the presumptive child support award, the trial court calculated the 
presumptive child support award that the mother would have owed under 
the guidelines and subtracted it from the presumptive award that the father 
would have had to pay based on his income.108 (Texas has no speci c 
formula for reducing child support due to parenting time.) The trial court 
concluded that the father therefore should pay the mother monthly child 
support based on the difference between the two presumptive obligations 
because it was “in the child’s best interest to have an adequate amount of 
resources available in each home to support the child.”109 The appellate 
court af rmed.110

The authors believe that the cases summarized above in this section 
create a great deal of uncertainty regarding how a child support award 
should be calculated if the greater-time parent has a signi cantly higher 
income than the other parent. One of the goals of child support guidelines 
was to create more predictability in child support awards. There seems to 
be some disagreement as to how guidelines should be applied when the 

103. See In re Marriage of Turk, 12 N.E.3d 40, 43–51 (Ill. 2014). When this article was 
about to be published, the Court of Special Appeals of Maryland issued an opinion af rming an 
award of child support from the greater-time parent to the lesser-time parent. In this case, the 
greater-time parent had an annual salary of approximately $1.3 million, while the other parent 
had an annual salary of $50,000. Kaplan v. Kaplan, No. 3387, 2020 WL 6789989, at *2–3, 11–13 
(Md. Ct. Spec. App. Nov. 18, 2020).

104. See TEX. FAM. CODE ANN. § 154.125 (West 2020).
105. See id. § 154.123.
106. See In re A.R.W., No. 05-18-00201-CV, 2019 WL 6317870, at *3 (Tex. App. 2019).
107. Id. at *8.
108. Id. at *2, *3.
109. Id. at *2.
110. Id. at *4, *9–10.
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greater-time parent has a higher income than the other parent, and this 
uncertainty will encourage litigation.

The Georgia Supreme Court considered a case very similar to the Texas 
In re A.R.W. case discussed above. At the time this case was decided, 
Georgia, like Texas, relied on a percentage-of-obligor income guideline 
formula and had no speci c formula for reducing child support due to 
parenting time. In a custody modi cation action, the court awarded the 
father 60% of the parenting time and the mother 40%.111 The father had a 
higher income than the mother. To calculate the child support obligation, 
the Georgia trial court, like the court in In re A.R.W., subtracted the amount 
that the mother would be ordered to pay under the guidelines from the 
presumptive amount the father would have to pay if the guideline would 
be applied to his income112 and ordered the father to pay the mother the 
difference, which was $1,087 per month.113 The Georgia Supreme Court 
ruled that the trial court had misapplied the guidelines. To calculate the 
presumptive award, the Georgia Supreme Court clari ed that the guidelines 
should be applied to the income of the lesser-time parent.114 The Georgia 
Supreme Court explained that the trial court can, of course, then deviate 
from the presumptive amount for good cause.115 The Georgia Supreme 
Court stated that it could be possible to order the greater-time parent to pay 
child support if adequate grounds for deviation could be established to do 
so.116 However, because the trial court had misapplied the guidelines, the 
Georgia Supreme Court reversed the child support order of the trial court 
and remanded the case for the trial court to recalculate child support.117

Perhaps some objective standard could be established to govern the 
award of child support when the income of the greater-time parent exceeds 
that of the other parent, particularly in those states that have not adopted 
a parenting-time adjustment formula. For example, one type of objective 
standard would be to specify that, if the lesser-time parent’s income is less 
than a certain speci ed percentage of the income of the other parent, and 
the lesser-time parent has the child for at least a certain speci ed number 
of overnights, the greater-time parent can be ordered to pay child support. 

111. See Williamson v. Williamson, 748 S.E.2d 679, 679 (Ga. 2013).
112. Id. at 682.
113. Id. at 680.
114. Id. at 682–83.
115. Id.
116. Id.
117. Id. A concurring judge in an Illinois case made a similar point when Illinois had a 

percentage-of-obligor income guideline. See In re Marriage of Turk, 12 N.E.3d 40, 51–55 (Ill. 
2014) (Theis, J., concurring).
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A disadvantage of such a system is that it could create a substantial cliff 
effect at the threshold. As was mentioned above, a number of parenting-
time adjustment approaches clarify when the greater-time parent should 
pay child support and the presumptive amount of the support payment.

V. Other Concerns
One concern regarding parenting-time adjustments for child support is 

that, over time, parenting time will decrease. This would require the greater-
time parent to go to court to modify support to reduce or eliminate the 
child support parenting-time reduction. One study found that, compared to 
the level of contact at divorce, for parents with a shared-care arrangement, 
there was some reduction in the level of contact for some fathers (19% of 
fathers with young children reduced contact, while 30% of fathers with 
older children reduced contact).118

Another concern is that timesharing will not occur as speci ed in 
the order. A Florida statute provides that, if an obligor parent does not 
regularly exercise the timesharing schedule set forth in the parenting plan, 
this is a substantial change in circumstances that can justify a modi cation 
in child support retroactive to the date the parent rst failed to exercise 
the speci ed access rights.119 A few other states have similar provisions. 
Some states provide a simpli ed procedure for an order modi cation if the 
amount of parenting time used to calculate the support amount does not 
actually occur on a regular basis. None of these states clarify how large 
the difference between the amount of timesharing that occurred and what 
was considered in the order is required to be eligible for a modi cation.

Still another concern is if a “typical” level of timesharing is assumed 
in the standard basic child support schedule, what should be done if the 
timesharing is actually less? Tennessee and Pennsylvania are the only 
states with guidelines that explicitly state what a standard amount of 
timesharing is under the guidelines. The Tennessee guideline provides 
what the adjustment should be if actual timesharing is more or less than the 
standard amount. Pennsylvania, which incorporates an adjustment for 30% 
timesharing of the lesser-time parent in its basic child support schedule, 
does not specify a formula for when actual timesharing is less than 30%. 
Tennessee assumes a standard amount of timesharing of 80 overnights 
(every other weekend, two weeks in the summer, and two weeks during 
holidays through the year), and also uses a per diem approach to adjust 

118. See Melli & Brown, supra note 5, at 256.
119. See FLA. STAT. § 61.30(11)(c) (2020).
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the basic formula amount upward if the lesser-time parent has the child 68 
overnights or less per year.120 Some courts have endorsed increasing child 
support above the presumptive guideline amount if the obligor has little or 
no contact with the child.121

VI. Summary and Policy Choices
This Article identi es several approaches to parenting-time adjustments 

in state guidelines. Some state guidelines provide for timesharing as a 
guideline deviation factor, while most states provide a parenting-time 
adjustment formula. The criteria for applying the parenting-time formula 
vary, but often a state-determined level of timesharing must be met before 
an adjustment is made.

By far the most common formula is a cross-credit formula with a 
speci ed minimum threshold of timesharing before an adjustment occurs. 
Three states have taken the basic concept of the cross-credit formula 
and mathematically modi ed it to result in a more gradual change in the 
order amount as the lesser-time parent’s time with the child increases. In 
addition to the states that have adopted some variation of a cross-credit 
formula, other states use a wide variety of parenting-time formulas. None 
of these other formulas are identical. A few states base their timesharing 
adjustment on the principle that child-rearing expenses can be classi ed as 
variable, duplicated xed, and nonduplicated xed. Under these formulas, 
the lesser-time parent receives credit for variable expenses at low levels 
of timesharing and additional credit for variable and duplicated xed 
expenses at almost equal levels of timesharing. In addition, there are 
states that use a sliding-scale percentage adjustment or formula and still 
other states that use a per diem approach for timesharing above a state-
determined threshold.

The graphs in this Article reveal certain differences among the various 
approaches. For example, the rate of decrease due to more overnights 
with the child generally is more gradual under the modi ed cross-credit 
formulas as well as under Indiana’s version of the variable/duplicated 

xed/nonduplicated xed timesharing formula. This occurs because a 
parenting-time adjustment begins at a relatively low level of access by the 
payor. In contrast, the cross-credit formula and sliding-scale percentages 
and formulas do not provide an adjustment until the speci ed timesharing 

120. TENN. COMP. R. & REGS. 1240-02-04-.04 (7)(a), (i) (2020).
121. See In re Marriage of Krieger, 199 P.3d 450, 457 (Wash. Ct. App. 2008); Gray v. Gray, 

909 So. 2d 108, 114 (Miss. Ct. App. 2005).
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threshold is met. The cross-credit formula can have a signi cant cliff 
effect at the timesharing threshold required for applying the adjustment. 
When the recipient has no income, the child support amount under the 
cross-credit with multiplier is greater than the amounts calculated using 
the mathematically modi ed cross-credit formulas. When both parents 
have equal incomes, many of the formulas go toward no child support with 
equal joint physical custody, while most parenting-time formulas based on 
the variable/duplicated xed/nonduplicated xed expense concept and the 
sliding-scale percentage or formula do not. When the lesser-time parent’s 
income is signi cantly less than that of the greater-time parent, under 
the cross-credit and the modi ed cross-credit formulas and the per diem 
approach, the greater-time parent begins to pay support once the lesser-
time parent’s percentage of overnights gets close to equal timesharing, 
but not under most versions of the variable/duplicated xed/nonduplicated 

xed expenses model or the sliding-scale percentage or formula.
A number of the differences in results mentioned above reveal policy 

choices states make when adopting a parenting-time adjustment approach. 
First, should the adjustment be applied when the recipient’s household 
income is below a certain level? If so, what should that level be?

The parenting-time support reduction adjustments described above 
presumptively apply once the obligor parent establishes that he or she 
meets the speci ed threshold for a parenting-time adjustment. Should there 
be any ground for not applying the parenting-time adjustment, other than 
the relative poverty of the recipient parent, as mentioned in the previous 
paragraph? If so, what other reasons should there be for not applying the 
adjustment?

Second, should child support be reduced if there is a relatively low level 
of obligor contact or should a more substantial threshold be speci ed before 
support is reduced? Note that approaches with a threshold by de nition do 
not reduce support until the threshold level of access is reached, and then 
reduce support more substantially as parenting time exceeds the threshold. 
The cliff effect resulting from the threshold conceivably could increase 
litigation, which could be a concern. However, it could be argued that it 
is fair not to reduce child support until a certain threshold of contact is 
met because the recipient’s expenses are not signi cantly reduced until the 
obligor’s access is substantial.

Third, what should be the magnitude of the parenting-time child support 
reduction at various levels of contact? (Note the large variation in award 
amounts in Figure 8 for support when the obligor parent has possession 
of the child 40% of all overnights and in Figure 9 when the parties have 
equal physical custody.)
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Fourth, should the greater-time parent ever have to pay child support to 
the other parent if the greater-time parent’s income is signi cantly higher? 
Should it be possible for the greater-time parent to be ordered to pay a 
substantial amount in support if the parents’ incomes are very different?

Should the same formula be used when there is substantial access by 
the obligor, as when there is equal joint physical custody? If a different 
formula is to be used, what constitutes equal joint physical custody, when 
a different formula would apply? Further, if two different formulas are to 
be used, how can the transition from one formula to the second formula be 
made without a cliff effect?

Finally, should the parenting-time adjustment be made based on the 
level of access set forth in the court order, or should the adjustment be 
based on the actual number of overnights, if that differs from what is set 
forth in the order (or if there is no order)?

VII. Conclusion
States are required to review their child support guidelines at least 

once every four years.122 Most states review their guidelines through a 
commission or committee that typically consists of a wide range of 
stakeholders, such as attorneys, judges, representatives of the state child 
support agency, parents, children’s advocates, economists or accountants, 
and academicians.123 Adopting parenting-time formulas or expanding 
parenting-time formulas are often issues discussed in these reviews. 
Committees and commissions in states without parenting-time formulas 
generally are interested in adopting formulas to create greater consistency 
in shared-parenting situations and to respond to an increased number of 
cases with shared parenting. Many committees and commissions in states 
with parenting-time formulas, particularly those that require timesharing 
thresholds be met before an adjustment occurs, generally seek to alleviate 
the cliff effect.

Committees and commissions considering parenting-time adjustment 
formulas share two common objectives. The rst objective is to keep the 
adjustment simple. The common beliefs are that a simple formula is easier 
to explain and easier to calculate and can be calculated manually. (This 
is a particular concern in states without automated calculators or where 
judges and decision-makers with authority to issue child support orders 

122. 45 C.F.R. § 302.56(e) (2020).
123. JANE VENOHR, REVIEW OF THE NEVADA CHILD SUPPORT GUIDELINES 78–82 (2016), 

https://www.leg.state.nv.us/Session/79th2017/Exhibits/Senate/JUD/SJUD144D.pdf.
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lack computers.) However, states often nd a trade-off between keeping 
it simple and creating cliff effects. The second objective is to minimize 
parental strife regarding parenting time. The concern is that too large of an 
adjustment for substantial access will fuel more litigation over the obligor-
parent’s time with the child.

Most recently, commissions have of cially and unof cially favored the 
Oregon formula because of its gradual support decrease as the obligated 
parent’s time with the child increases. In addition, they are encouraged by 
Oregon’s reports that its formula does not increase litigation because each 
additional overnight creates a minuscule decrease in the order amount.124 
However, nal approval of any guidelines changes typically rests with 
the legislature or the state’s supreme court, depending upon whether the 
state sets its guidelines via legislation, court rule, or administrative rule.125 
Legislatures and supreme courts appear to be less receptive to dramatic 
changes in parenting-time formulas and generally do not favor timesharing 
formulas (like the Oregon formula) that begin to reduce support after 
relatively few overnights.

The Oregon formula may seem particularly extreme in states that 
currently have no timesharing adjustment formula or have adopted a 
formula that requires a parent to have a large number of overnights before 
the adjustment is applied. For these states, it may be more attractive to adopt 
a cross-credit formula with a multiplier and a relatively low threshold, or if 
they have already adopted a cross-credit formula, the state could consider 
lowering the threshold. The effect of the change can be evaluated as a 
part of the next review of the state’s child support guidelines to determine 
whether the timesharing adjustment better serves children and families.

124. STATE OF COLORADO CHILD SUPPORT COMM’N, FINAL REPORT 17 (2016), https://
childsupport.state.co.us/sites/default/files/2019-08/DCSS%20Commission%20FINAL%20
PRINT%20DOCUMENT%206-17-19-smaller%20 le%20%281%29%20%281%29.pdf.

125. Most states with guidelines set in administrative rule also require legislative approval 
for substantive guidelines changes such as those that change the state timesharing formula.
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